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RECOMMENDED FINAL DECISION
This matter is an appeal of a Superseding Order of Resource Area Delineation (“SORAD”) issued by the Department of Environmental Protection (“Department”) regarding the petitioner’s property located in Scituate.  The Scituate Conservation Commission issued an Order of Resource Area Delineation (“ORAD”) that determined that the petitioner’s Abbreviated Notice of Resource Area Delineation (“ANRAD”) did not accurately delineate the Bordering Vegetated Wetland (“BVW”) and Coastal Bank.  The SORAD confirmed the boundary of Coastal Bank as proposed in the ANRAD, but determined the proposed BVW delineation to be inaccurate. 

A Prescreening/Hearing Conference was convened on January 14, 2010.  At the Conference, the petitioner presented information that the site had been largely upland, but was used for the disposal of marine dredge spoils and agricultural activities during prior decades, which altered the site’s conditions.  The Department had conducted a site inspection, and based on the presence of wetland hydrology and hydric soils in areas outside the ANRAD’s BVW boundary determined the petitioner’s delineation was inaccurate.  The petitioner contended that the Department’s SORAD determination was improperly based on the presence of the previously disposed dredge spoils and the presence of the spoils should not determine the BVW delineation.
A Conference Order was issued that required the petitioner submit his prefiled testimony on or before March 1, 2010. On said date and through to the date of this decision, no testimony was filed nor was a request for an extension requested. On March 31, 2010, the Department filed a Motion to Dismiss the appeal for petitioner’s failure to prosecute and demonstrated intention not to proceed pursuant to 310 CMR. 1.01(1)(d)(1).
Failure to file prefiled testimony has been repeatedly held to be a violation of a prehearing conference report's scheduling order that is, in turn, a failure to prosecute meriting dismissal as a sanction. Matter of City of Quincy School System, Docket No. WET 2009-054, Recommended Final Decision (February 11, 2010); adopted as Final Decision (February 26, 2010); Matter of Pamet Harbor Yacht Club, Inc., Docket No. 98-093, Final Decision - Dismissal (June 2, 1999); Matter of Mangano, Docket No. 94-109, Final Decision, 3 DEPR 41, 42 (March 1, 1996); see also, Matter of Nelson, Final Decision, at 5.  
It is also well settled that "a petitioner's failure to file written direct testimony is a serious default," and "the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live."  In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  The Regulations provide that an appellant's failure to present evidence in support of its wetland’s claims constitutes a waiver of the claims.  310 CMR 10.05(7)(j)3.c.  See, Matter of Southbridge DPW, Docket No. WET-2009-022 Recommended Final Decision (September 18, 2009), adopted by Final Decision (October 14, 2009).  
The petitioner has provided no justification for his failure to file or otherwise communicate his intentions in this matter. Neither did he file an opposition to the Department’s motion to dismiss.  It is, therefore, reasonable to conclude that he does intend to prosecute the appeal. 

For the reasons set forth above, I recommend that the Department’s motion be granted and the appeal be dismissed.
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Philip Weinberg








Presiding Officer
NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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