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RECOMMENDED FINAL DECISION

This appeal of work proposed by the Michael Noonan (the "Applicant") was filed by a ten residents group (the "Petitioner") in Abington.  The Department of Environmental Protection (the "Department") had issued a Superseding Order of Conditions ("SOC") for the work under the Wetlands Protection Act and regulations at 310 CMR 10.00.  In an Order for More Definite Statement dated May 17, 2010, I ordered the Petitioner to state with specificity any factual or legal errors in the SOC and to verify that the ten residents that formed the group in requesting the SOC are the same ten residents that form the group bringing this appeal.  A ten residents group may request an SOC under 310 CMR 10.05(7)(a)5.   A ten residents group may also file a notice of claim for an adjudicatory hearing under 310 CMR 10.07(j)2.a.  In the response dated May 25, 2010, the Petitioner's representative, Kathleen Creighton, stated that the "ten resident group is made up of the same members as the original group listing."   

Because the Applicant, Michael Noonan, challenged this assertion, Ms. Creighton stated she would obtain the signatures of the ten citizens for the purpose of documenting their participation in this appeal by May 28, 2010.  The Applicant moved to dismiss the appeal for lack of standing, based upon the failure of Ms. Creighton to conform to this deadline.  Ms. Creighton requested additional time to obtain signatures and attributed the delay to a letter sent by the Applicant to members of the group that had caused "confusion and misinformation."  The Applicant objected to an extension of time and provided a copy of the letter, which proposed a meeting between the consultants for the group and the Applicant, in an attempt to resolve the issues at lower costs. 

The rules for standing of ten residents groups have been addressed in prior adjudicatory decisions:

 
The regulatory grant of standing to appeal as a ten residents 


group carries with it two implicit conditions which the group must 


meet; it must consist of at least ten residents when its request 


for an adjudicatory hearing is filed, and it must maintain a group 


membership of at least ten appealing residents throughout the 


appeal. Both of these conditions are jurisdictional, for the 


Department cannot entertain a wetlands permit appeal by a ten 


residents group if, in fact, it does not consist of at least ten 


residents of the city or town where the proposed project is 


located. In addition to demonstrating a jurisdictional basis for 


the appeal, compliance with these implicit conditions furnishes the 


Department and other parties, particularly the applicant, with 


their sole assurance that a wetlands Permit appeal by a ten 


residents group is brought, and can be prosecuted to conclusion, in 


good faith. 

    

 Neither condition is particularly difficult to meet, assuming 


that the requisite ten appealing residents are actually present 


from the appeal's inception....

Matter of Labrie Stone Products, Inc., Docket No. 93-066, Final Decision – Order of Dismissal (February 11, 1994).   Where ten residents are identified in a notice of claim, with an authorized representative, generally the Department will accept the appeal.  
Where standing is challenged, however, the Department has asked the authorized representative to verify that group members indeed intended to participate in the appeal, at the time the appeal was filed, and to be represented by the authorized representative.  The question of whether the group is valid is not a mere formality:
 
. . . like any other signed filing in an adjudicatory appeal, the petitioner's hearing 
request was an affirmative representation that the statements it contained were 
true and were not interposed 
for delay, see 310 CMR 1.01(5)(b). The affirmative 
representation in question here [the facts of Labrie Stone Products] was of 
particular importance because it established 
the petitioner's status as a true ten 
residents group and, therefore, its entitlement to bring and maintain this appeal. It 
also established both the Department's jurisdiction to hear the appeal and the 
applicant's obligation to refrain from commencing the work otherwise allowed by 
the Superseding Order of Conditions until the appeal was finally determined. In 
addition, it identified 
affirmatively those residents with whom the other parties 
were obliged to deal during the appeal, e.g., in preparing stipulations or in crafting 
a settlement. 
Id.    

The Applicant alleged that two of the group members and their families, for a total of five of the eleven listed group members, were not informed of the filing of the appeal and did not authorize the appeal to be filed on their behalf.  I ordered Ms. Creighton to file affidavits from at least nine other group members listed in her request for an SOC, stating his or her intent to appeal for an adjudicatory hearing as a ten residents group member at the time the appeal was filed on or about April 29, 2010.   I further stated that failure to file the affidavits by June 8, 2010 would constitute grounds for dismissal of the appeal for lack of standing.  

Ms. Creighton did not file the affidavits as required, and therefore has not shown that a validly constituted ten residents group filed the appeal.  Thus, the ten residents group does not have standing and there s no jurisdiction to hear this appeal.  Ms. Creighton intended to file the appeal on behalf of the group and has not demonstrated standing in her individual capacity.  Accordingly, I recommend that this appeal be dismissed for lack of standing.  310 CMR 10.05(7)(j)2.h.
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                                                                                  ________________________

                                                                                  Pamela D. Harvey

                                                                                  Presiding Officer 

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

