	[image: image2.png]




	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	DEVAL L. PATRICK

Governor

TIMOTHY P. MURRAY

Lieutenant Governor


	IAN A. BOWLES
Secretary

LAURIE BURT

Commissioner



THE OFFICE OF APPEALS AND DISPUTE RESOLUTION







February 11, 2010

_______________________




In the Matter of Mike & Baro, Inc.,
Docket No. 2008-079
DEP File No. PAN-SE-08-3T-003









Brockton, MA  





_______________________

RECOMMENDED FINAL DECISION 

I.
INTRODUCTION

The petitioner, George Daher, (“Daher”) as representative for Mike & Baro Inc., also known as “Mike’s Gas” challenges a $31,720.00 civil administrative penalty (“PAN”) issued by the Department of Environmental Protection’s Southeast Regional Office (“the Department”) on March 31, 2008.  See Notice of Intent to Assess A Civil Administrative Penalty (“NOI”).  The Department issued the PAN pursuant to G.L. c. 21A, § 16 because the petitioner failed to comply with 310 CMR 40.0000.  Id.
II. FACTS

On March 15, 2006, the Department received oral notice from SouthCoast Environmental, that it encountered oil contaminated soil on the site where Mike & Baro Inc. is located at 212 Torrey Street, in Brockton, Massachusetts during the removal of an underground storage tank.  See PaN at p. 1.  
On March 27, 2006, the Department issued a Notice of Responsibility (“NOR”) to Daher.
  Id. at ¶ 3.  The NOR confirmed that soil headspace measurements in excess of 100 parts per million were encountered at the site during the removal of a 3,000 gallon gasoline underground storage tank, and that this condition constituted a reportable release and/or threat of release of oil and/or hazardous material which required one or more response actions pursuant to G.L. c.21E and 310 CMR 40.0000, the Massachusetts Contingency Plan (“MCP”).  Id. at ¶ 3; see also NOR at p. 1.  

The NOR outlined Daher’s rights and responsibilities.  Id.  It gave May 16, 2006, as the deadline for him to respond.  Id.  Daher failed to submit a plan.  Id.  As a result, the Department issued a Notice of Noncompliance on August 23, 2007.  Id.  Daher missed that September 23, 2007, deadline as well.  Id.  The NOR advised Daher that he had to submit a written Release Notification Form (“RNF”) to the Department within 60 calendar days of March 15, 2006.  Id. at ¶ 4.  The NOR also advised him that he also had to submit by March 15, 2007, either: (i) a completed Tier Classification Submittal; (ii) a Response Action Outcome (“RAO”) Statement, or, if applicable a (iii) a Downgradient Property Status submittal.  Id.  
Daher submitted none of the foregoing response action documents by March 15, 2007.
  Accordingly, on August 23, 2007, the Department issued a written Notice of Noncompliance (“NON”) which directed him to submit, within 30 days of receipt of the NON: (i) either a Response Action Outcome Statement, Downgradient Property Status Statement, or a Tier Classification with, if necessary, a Tier 1 Initial Permit Application; (ii) a completed Release Notification Form; and (iii) a completed Immediate Response Action (IRA) Plan or, if an IRA had already been completed, an IRA Completion Statement.  Lastly, Attachment 2 to the NON contained supplemental information regarding: (a) why Daher had been issued the NON; (b) what could happen if Daher failed to comply with or respond to the NON; and (c) what Daher needed to do to comply with the NON.  Id. at 5.
On March 11, 2008, still having received nothing from Daher, the Department issued a Notice of Enforcement Conference which advised him that it intended to take enforcement because he failed to submit response action documents within the 30 day deadline established by the August 23, 2007 NON.  Id. at 6.  Daher did not attend the Enforcement Conference.  Accordingly, on March 31, 2008, the Department issued a PAN.  Id. at 7.  This appeal ensued.
III.
PRIOR PROCEEDINGS

Both the Department and Daher agreed to resolve the issues in this matter by cross-motions for Summary Decision.  They further agreed that the appeal should be bifurcated, separating the liability portion from the penalty calculation.  The parties filed legal memoranda, and on October 2, 2008, Presiding Officer, Salvatore Giorlandino, entered Partial Summary Decision for the Department.  He concluded that the Department established as a matter of law that Daher committed the violations at issue.


I conducted an Adjudicatory Hearing on the penalty calculation issue on October 21, 2008.  At the Hearing, the Department’s witness John Handrahan (“Handrahan”) was cross examined by Daher’s counsel based on Handrahan’s pre-filed testimony.  Daher did not submit pre-filed testimony.  

The sole purpose of the Hearing was to determine whether the Department properly calculated the $31,720.00 civil administrative penalty that it issued on March 31, 2008.  At the close of the Hearing, the parties were informed that they could submit Proposed Findings of Fact and Rulings of Law.  The Department filed its submission on November 4, 2008.  Nothing was filed on Daher’s behalf.  

At all times during the Summary Decision and Hearing proceedings discussed above, Daher was represented by legal counsel, Michael G. Sites, (“Sites”).  Daher is currently without legal representation.
  On November 23, 2009, I conducted a telephonic Status Conference.  During that Conference, I informed Daher that by Monday, December 7, 2009, he must serve in writing to the Case Administrator for the Office of Appeals and Dispute Resolution (“OADR”) as well the Department, the following:


1.
What efforts he made to retrieve his legal file relative to this matter from his 


former 
attorney?

2.
What steps he took to obtain successor legal counsel?
On December 7, 2009, the OADR received an electronic message from David Asack, (“Asack”) Daher’s “family lawyer,” who indicated that he was scheduled to deliver Sites’ legal file to “someone . . . for review that day.”  On December 11, 2009, Daher spoke with the OADR Assistant Case Administrator.  He explained that he needed additional time because he was having difficulty finding successor counsel to replace Sites.  Asack posted an electronic message on December 13, 2009, noting that an extension was granted.  The Assistant Case Administrator responded on December 14, 2009, informing Asack as well as Daher that he should file a written motion.
  The Assistant Case Administrator posted a second message on December 18, 2009, to learn whether Asack planned to file a Motion for Extension of Time.  The message was also forwarded to Daher.  No response was received.  Accordingly, I issued an Order on December 21, 2009, that directed Daher to show cause why I should not issue a Recommended Final Decision in this appeal without his submission of Proposed Findings of Fact and Conclusions of Law by Wednesday, December 23, 2009.  To date Daher has not responded.
IV.
DISCUSSION
A. Statutory and Regulatory Framework

First and foremost, “the administrative penalty statute authorizes the Department to assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, order, license, or approval issued or adopted by the Department, or any law that it has the authority to enforce provided it complies with certain statutory requirements.”  In the Matter of Eastern Minerals, Docket No. DEP-05-152, Recommended Final Decision, 13 DEPR 191 (May 24, 2006).  Specifically, “the Department must provide the person or entity with written notice of its intent to assess a civil administrative penalty.  The notice must include ‘a concise statement of the alleged act or omission for which such civil administrative penalty is sought to be assessed, each law, regulation, order, license or approval which has not been complied with as a result of such error or omission, [and] the amount which the [Department] seeks to assess as a civil administrative penalty for each such alleged act or omission.’”  See G.L. c. 21A, § 16, paragraph 3; In the Matter of Eastern Minerals, supra.  
Next, the statute identifies factors that the Department must consider to determine the amount of the penalty.  See G.L. c. 21A, § 16, paragraph 10.  Further, although the statute does not explicitly require the inclusion of these factors in the penalty assessment notice, the Department’s regulations that implement the statute require that each penalty notice “shall include . . . a concise statement of the factors it considered to determine the amount [of the penalty].”  See 310 CMR 5.32(3); In the Matter of Eastern Minerals, Docket No. DEP-05-152, Recommended Final Decision 13 DEPR at 3.  
The penalty regulations also mirror the statutory requirements described above in that they require that the penalty assessment notice include a concise statement of the alleged act or omission, identify the legal requirement allegedly violated, and specify the money amount the Department seeks for each alleged act or omission.  See 310 CMR 5.32(1)-(3); In the Matter of Eastern Minerals, 13 DEPR at 4; see also, Royce v. Commissioner of Correction, 39 Mass, 425, 427 (1983)(when agency authorized to promulgate regulations they have force of law).  Additionally, the penalty amount must reflect a consideration of the penalty-mitigating factors listed in note 6 below.
  Consideration of these factors is mandatory.  Central Water District Associates v. Department of Environmental Protection, C.A. No. 93-0536, Memorandum of Decision and Order on Plaintiff’s Appeal from an Administrative Penalty and Administrative Law Judge’s Decision Pursuant to G.L. c. 30A at 15, n. 15 (Worcester Superior Court, March 29, 1994).  Since neither the Penalty Statute, G.L. c. 21A, § 16, nor the Department’s regulations define “consider” or “consideration,” both are given “their common and ordinary meanings” therefore, “what is required is that the penalty factors be thought about and taken into account.”  In the Matter of William T. Matt Trustee East Ashland Street Realty Trust, Docket No. 97-011, Final Decision, 5 DEPR 160, 167 (October 7, 1998), reconsideration denied, 5 DEPR 185 (November 23, 1998).  In the end, “[t]he level of proof needed to show consideration of the penalty factors  is not particularly high, and instead . . . it is enough to show that [the Department] gave some thought to the penalty factors in computing the penalty based on the information that was available to it at the time.”  Id.                                                                                                                                                

B.
The Penalty Calculation

The above analysis is instructive.  It explains that in order for the Department to asses an administrative penalty, against Daher certain preconditions had to be met.  Id.  As an initial matter, the Department must show that the PAN is based legitimately on at least one of the statutory prerequisites.  In the Matter of John Duridas; In the Matter of David Arpin; In the Matter of J.D. Builders, Inc., Docket Nos. 2000-020; 2000-021; 2000-22, Final Decision, 8 DEPR 93 (May 10, 2001).  Otherwise, Daher did not receive adequate notice of the particular facts on which the Department relied to show that it satisfied the statutory and regulatory preconditions.  Id.  

Consistent with the standards in Section A above, the Department submitted Handrahan’s affidavit in support of its position.  Handrahan is currently employed in the Department’s Southeast Regional Office as an Environmental Analyst IV.  Handrahan Affidavit at ¶ 1.  He has been so employed since August 1995.  Id.  Handrahan’s duties and responsibilities include evaluating response actions that are being conducted by private parties in response to releases of oil and hazardous materials.  Id.  Beyond that, he is in charge of the Department’s Southeast Regional Office’s Non-Responder Program which involves conducting enforcement actions against parties that fail to conduct response actions where they are required by 310 CMR 40.0000.  As part of that Non-Responder activity, Handrahan began enforcement activity on this matter.  Id.

Soil analysis indicated that greater than 100 part per million by volume of total organic vapors “as benzene” in the headspace of a soil sample.  Id. at pp. 1-2.
  As a result, a Department staff person completed a Release Log Form indicating that during the tank removal, a contractor had detected oil/hazardous material greater than 100 parts per million in soul headspace.  See Handrahan Affidavit at ¶ 2.  Headspace readings of this magnitude are indicators that a release of volatile organic compounds has occurred relatively recently.  Id.  A detection such as this, requires notification to the Department within 72-hours of it being identified, pursuant to 310 CMR 40.0313(2).  Id.  The Release Log Form notes that the site had been assigned to prior Release Tracking Numbers which resulted in a Class A-3 Response Action Outcome in December 2003.  Id.  The March 15, 2006, release was assigned a new tracking number, RTN 4-19664.  Id.  A true copy of the Department’s Release Log Form outlining the March 15, 2006 verbal notification was attached to Handrahan’s affidavit as Exhibit 1.  See Handrahan Affidavit at ¶ 2, Exhibit 1.  


The precepts I have just surveyed frame the inquiry here, and Daher mounts several efforts to subvert the Department’s arguments.  First, he claimed that he “did not fully appreciate or have knowledge of his responsibility to respond, and he “thought the matter was resolved.”  See Petitioner’s Cross Motion For Partial Summary Decision at p. 2.  Second, he submitted his own affidavit which indicated that he “relied on his experts . . . to handle the matter.”  See Daher Affidavit at ¶ 12.  Third, Daher submitted the affidavit of Walter B. Hermenau (“Hermenau”).  Hermenau is a Professional Engineer and Licensed Site Professional (“LSP”) licensed by the Commonwealth of Massachusetts, with offices in Assonet, Massachusetts.  See Hermenau Affidavit at ¶ 1.  At Daher’s request, he reviewed the UST Closure Assessment document prepared by the SouthCoast Environmental on April 14, 2006.  Id. ¶ 2.  He noted that no water ` 2004 report, Hermenau addressed the OHM found at that time and determined that a condition of no significant risk existed at that time.  Id. at ¶ 5.  Hermenau contended the SouthCoast report noted that the maximum concentrations of OHM assessed in 2003, were higher than those assessed in 2006.  Id. at ¶ 6.  It was Hermenau’s professional opinion that based upon a review of his own records and the SouthCoast report, that SouthCoast assessed the release investigated and closed by him in 2003, and no new discharge occurred.  Id. at ¶ 7.  On that basis, Hermenau commented that release notification was not required since a Response Action Outcome Statement was submitted to the Department in compliance with the provisions of 310 CMR 40.1000(reference Massachusetts Contingency Plan, 310 CMR 40.0317(7(a)).  Id.  This contention does not withstand scrutiny.


Daher can not skirt the regulatory channel markers by lumping together mere allegations or denials of the Department’s pleading, eschewing a direct challenge.  Thus, I find that the Department demonstrated through its witness, Handrahan, that Daher’s reliance on his expert was unjustified.  I also conclude that the Department met its burden of proving that it correctly calculated the PAN.  See generally Handrahan Prefiled Testimony; Compare In the Matter of Eastern Minerals, Inc., Eastern Salt Company, Inc., supra (PAN vacated because DEP failed to comply with administrative penalties statute).  Moreover, the Department met its burden of demonstrating that it adequately considered each of the factors enumerated in G. L. c. 21A, § 16 and 310 CMR 5.25 for each of the penalties assessed in the PAN.  See Handrahan Prefiled Testimony ¶ 8; see also, In the Matter of William T. Matt Trustee East Ashland Street Realty Trust 5 DEPR at 167.  Finally, I find that despite the fact that Daher stated at the hearing that he could pay the penalty amount, he did not present any evidence to support his assertion that he is financially unable to do so.  See In the Matter of R.A. Properties, Inc., Docket No. DEP-07-201, Recommended Final Decision, 14 DEPR 190 (September 21, 2007)(unsupported testimony simply not kind of evidence that reasonable people rely on while making important decisions).  
V. CONCLUSION


Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision that affirms the penalty issued against the petitioner. 
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Beverly Coles-Roby

Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� The NOR outlined the response actions required by G.L. c. 21E and 310 CMR 40.0000.  See PAN at p. 2.





� Daher admitted that he received the notices from the Department yet did not participate in the conferences “as set forth I the Department’s Statement of Material Facts.”  See Petitioner’s Cross Motion For Partial Summary Decision, at ¶¶ 2-3.


� During October 2008, Sites was arrested for his fourth offense of operating a motor vehicle under the influence of alcohol.  These unfortunate events resulted in his temporary suspension from the practice of law on February 18, 2009.





� In relevant part the communication stated, “The Presiding Officer has asked that you file a formal Motion to Extend Time to Obtain Legal Counsel.  See 310 CMR 1.01(3)(d); 310 CMR 1.01(11)(f).  Please contact our office with any concerns.”





� The Department must make its determination of the amount of any alleged penalties by considering the following:


Actual and potential impact on public health, safety, and welfare and the environment;


Actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person;


Whether Mike and Baro, Inc.  took steps to prevent the failures;


Whether Mike and Baro, Inc. took steps to promptly come into compliance after the occurrence of the failure(s) to comply;


Whether Mike and Baro, Inc.  took steps to remedy and mitigate whatever harm might have been done as a result of the failure (s) to comply;


Whether Mike and Baro has previously failed to comply with any regulation, order. license, or approval issued or adopted by MassDEP, or any law that MassDEP has the authority or responsibility to enforce;


Making compliance less costly than the failures to comply that would be penalized;


Deterring future noncompliance by Mike and Baro, Inc.;


Deterring future noncompliance by persons other than Mike and Baro, Inc. 


The financial condition of Mike and Baro, Inc.; and


The public interest.


Id.


� Identification of such a condition requires notification to the Department pursuant to 310 CMR 40.0313(2). 








	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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