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INTRODUCTION

These consolidated appeals concern the Conditional Approval to Construct (“Permit”) that was issued pursuant to 310 CMR 7.02 by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) for the power plant proposed by Palmer Renewable Energy, LLC (“PRE”) at 1000 Page Boulevard, Springfield. 
  The appeals are being pursued by the Conservation Law Foundation (“CLF”), on behalf of: itself and its members, the Toxics Action Center (“TAC”) and its members, Arise for Social Justice (“Arise”) and its members, and a Citizen Group, consisting of sixteen citizens of the Commonwealth (all petitioners are collectively “the Petitioners”).
  CLF is a nonprofit environmental advocacy organization with offices throughout New England.  Arise is a “non-profit, low-income, membership, anti-oppression advocacy group in Springfield Massachusetts that aims to build awareness and political power for the poor.”  Arise is located in Springfield, less than three miles from where the plant would be constructed.  Bewsee Aff., p. 1.  TAC is an environmental group that works with communities to prevent and cleanup pollution at the local level.  TAC is located in Boston. 


The Permit was issued following a lengthy permitting process.  See Permit, pp. 1-66.  As originally proposed in 2008, the plant was to be a 38 megawatt biomass-fired plant, using construction and demolition debris as its principal fuel.  Permit, p. 1.  It was classified as a “major source” with a potential to emit more than 50 tons per year of nitrogen oxides (NOx) and more than 100 tons of carbon monoxide (CO).  Id. at 2.  In response to regulators and the public, PRE later revised its application to eliminate the use of construction and demolition debris and proposed green wood chips derived from tree pruning and land clearing as its primary fuel source.  The change enabled PRE to reduce its potential emissions below the major source thresholds and obtain “non-major source” classification.  The plant is designed to generate 35 megawatts of electricity from green wood chips.  Id.

The Petitioners generally claim that the plant will emit harmful air pollutants, adversely impacting individuals, including some of the groups’ members, who live close to the plant.  The Petitioners add that some of the individuals who live in proximity to the plant are particularly susceptible to harm because they suffer from asthma, other respiratory illnesses, cardiovascular disease, or age-related disabilities.  The Petitioners assert that the Permit will allow the plant to exceed various emission thresholds and cause or contribute to a condition of air pollution, constituting a violation of 310 CMR 7.02(3)(j)(3), Article 97 of the Massachusetts Constitution, Title VI of the Civil Rights Act of 1964
, and the Global Warming Solutions Act.  The Petitioners contend that because of the plant’s proximity to particularly vulnerable individuals “no conceivable permutation of this air permit for a utility scale biomass power plant using existing technology at this particular location could be consistent with the Department’s statutory obligations to protect against damage to the environment and public health.”  CLF Notice of Claim, p. 9.


PRE and MassDEP have moved to dismiss the appeals on numerous grounds, including standing.  The Petitioners opposed those motions.  After reviewing the pleadings and applicable law and hearing argument on the issues, I recommend that MassDEP’s Commissioner issue a Final Decision upholding the Permit and allowing MassDEP’s and PRE’s motions to dismiss with respect to standing.  This recommendation is primarily grounded in the plain meaning of the statutory and regulatory bases asserted by Petitioners for standing (G.L. c. 30A §10A and 310 CMR 1.01(6) and(7)) and a recent decision from the Supreme Judicial Court.  See School Committee of Hudson v. Board of Education, 448 Mass. 565, 576 (2007).  In sum, there is no constitutional, statutory, or regulatory right supporting the Petitioners’ standing for an administrative appeal.  This outcome pertains solely to the Petitioners’ rights for administrative review of the Permit, and not whatever legal recourse may exist outside of the administrative realm.  See e.g. G.L. c. 214 § 7A (right of action for citizen groups to bring an action in the superior court when damage to the environment is occurring or is about to occur); Ten Persons of the Commonwealth v. Fellsway Development, LLC, 460 Mass. 366 (2011) (discussing scope of § 7A and allowing a claim to proceed against Department of Conservation and Recreation).  In light of this recommendation, I have not addressed the remaining arguments for dismissal.

BACKGROUND

Under 310 CMR 7.02(3)(j)1, PRE was required to ensure that the proposed plant’s emissions would not result in air quality exceeding either the Massachusetts or National Ambient Air Quality Standards (“NAAQS”).  NAAQS are health based standards established under the Federal Clean Air Act that are designed to preserve public health and protect sensitive subpopulations including people with diseases (e.g. asthma, cardiovascular disease), children, and the elderly with an adequate margin of safety as stated in the Federal Clean Air Act.  Permit, p. 2; see 42 U.S.C. 7409; 40 CFR 50.

Under the Permit, the plant’s emissions are projected not only to comply with the current NAAQS, but also to be below the Clean Air Act Advisory Committee’s lowest proposed new particulate matter NAAQS.  These are the same limitations advocated by the New England Environmental Commissioners and endorsed by the United States Environmental Protection Agency’s  (“EPA”) Clean Air Scientific Advisory Committee.  The proposed NAAQS include an acceptable range of emissions, and it is undisputed that the plant’s allowable emissions will be below the bottom of the range.  MassDEP’s regulations provide that a permit “will be issued by the Department where: 1. The emissions from a facility do not result in air quality exceeding either the Massachusetts or National Ambient Air Quality Standards.”  310 CMR 7.02(3)(j)1.  To ensure compliance in the future, the Permit established detailed monitoring requirements.


In addition to achieving compliance with the NAAQS, the Petitioners do not contend that the plant’s emissions will exceed Ambient Allowable Limits (“AALS”) or Threshold Effects Exposure Limits (“TELS”), both of which are thresholds established by MassDEP to protect against health effects from non-criteria pollutants.  Permit, p. 32.  The Department also required PRE to meet Best Available Control Technologies (“BACT”) for all emissions.  BACT is an emission limitation based on the maximum degree of reduction of any “regulated air contaminant emitted from or which results from any regulated facility which the Department on a case-by-case basis, taking into account energy, environmental, and economic impacts, determines is achievable for such facility . . . .”  310 CMR 7.00.


The plant proposal was also reviewed by the Secretary of the Executive Office of Energy and Environmental Affairs (“EOEEA”) pursuant to the Massachusetts Environmental Policy Act (“MEPA”), G.L. c. 30 §§ 61-62H, and its regulations.  PRE filed an Environmental Notification Form (“ENF”) with the Secretary, pursuant to 301 CMR 11.03(7), because the plant would exceed the 25 megawatt threshold.  Those regulations did not require the filing of an Environmental Impact Report.  Even though not required, PRE also submitted a greenhouse gas emissions analysis pursuant to the Greenhouse Gas Emissions (“GHG”) Policy.  The Secretary of EOEEA concluded that the GHG analysis complied with the basic requirements of the GHG policy.  The Permit incorporated mitigation measures to reduce GHG emissions.  PRE also submitted a health risk assessment, which concluded there would be no adverse effect on the public health.  

Although not required by regulation or statute, the EOEEA Secretary stated that MassDEP would make the draft Permit available for public comment, which MassDEP did.  Notice of the hearing was published in at least three local newspapers.  A public hearing was held on April 5, 2011 at a local public school, and the Department extended the public comment period from April 9, 2011 to April 29, 2011.   

Most, if not all, of the sixteen individuals in the Citizen Group, in addition to many other individuals, separately provided written or verbal comments during the permitting process and at the April 5, 2011 public hearing.  The Citizen Group itself, however, had not formed at that time, and no comments were submitted by the group.  The group was not constituted until approximately July 20 or 21, 2011, the latter date being the deadline for appealing the Permit.  In addition to submitting comments, CLF moved on behalf of itself to intervene in the ongoing permitting process.  
MassDEP issued the Permit on June 30, 2011.  CLF and TAC filed their separate appeals on July 21, 2011.  CLF’s appeal was filed on behalf of itself and its members, Arise, and the Citizen Group.  Since then, the appeals were consolidated and CLF counsel entered an appearance on behalf of TAC.  Appended to the CLF Notice of Claim were affidavits from the members of the newly formed Citizen Group, claiming that they “intend to intervene in the Department of Environmental Protection proceeding regarding a Conditional Comprehensive Plan Approval for Palmer Renewable Energy, LLC on the issue of damage to the environment, and elimination or reduction thereof, and as set forth in the Motion to Intervene, with Conservation Law Foundation serving as my authorized representative.”
DISCUSSION

Standing “is not simply a procedural technicality.” Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.”  R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] ... of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct. 2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).  

In Save the Bay, the court emphasized the practical importance of standing:

Whether a party is properly before a tribunal to invoke its judicial powers affects the good order and efficiency with which the matter proceeds.  We emphasize that the Department in these hearings was engaged in adjudicatory proceedings wherein the legal rights and duties were to be determined and that therefore appropriate limitations could properly be placed on those persons to intervene . . . .  The multiplicity of parties and the increased participation by persons whose rights are at best obscure will, in the absence of exact adherence to requirements as to standing, seriously erode the efficacy of the administrative process.  We do not say that increased citizen participation is bad.  On the contrary, such interest ensures full review of all issues.  However, to preserve orderly administrative processes and judicial review thereof, a party must meet the legal requirements necessary to confer standing.  

Save the Bay, 366 Mass. at 672.

Here, neither the applicable air pollution control statute or regulations contain provisions specifically addressing standing for administrative appeals of air permits.  See G.L. c. 111 §§ 142 A-J; 310 CMR 7.00.  Given this, the Petitioners have turned to a provision of the state administrative procedure act, G.L. c. 30A §10A, and MassDEP’s rules for adjudicatory proceedings, 310 CMR 1.01.     
Standing Based on G.L. c. 30A § 10A
The Citizen Group contends it has standing to appeal the Permit pursuant to G.L. c. 30A, § 10A, which provides:

Notwithstanding the provisions of section ten, not less than ten persons may intervene in any adjudicatory proceeding as defined in section one, in which damage to the environment as defined in section seven A of chapter two hundred and fourteen, is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such proceeding shall include the disposition of such issue. . . . .  The intervention shall clearly and specifically state the facts and grounds for intervening and the relief sought, and each intervening person shall file an affidavit stating the intent to be part of the group and to be represented by its authorized representative. . . . . Any such intervener shall be considered a party to the original proceeding for the purposes of notice and any other procedural rights applicable to such proceeding under the provisions of this chapter, including specifically the right of appeal. (emphasis added)
In interpreting and applying this provision, I have adhered to a number of bedrock principles.  The primary duty in interpreting a statute is “to effectuate the intent of the Legislature in enacting it.”  International Org. of Masters v. Woods Hole, Martha’s Vineyard & Nantucket S.S. Auth., 392 Mass. 811, 813, 467 N.E.2d 1331 (1984).  The language of the statute is the “principal source of insight into legislative intent.”  Providence & Worcester R.R. v. Energy Facilities Siting Bd., 453 Mass. 135, 142, 899 N.E.2d 829 (2009) (quoting New Bedford v. Energy Facilities Siting Council, 413 Mass. 482, 485, 597 N.E.2d 1032 (1992)).  Where the words are “plain and unambiguous” in their meaning, they are viewed as “conclusive as to legislative intent.”  Serilite Corp. v. Continental Cas. Co.,  397 Mass. 837, 839, 494 N.E.2d 1008 (1986); see O’Brien v. M.B.T.A., 405 Mass. 439, 443-444, 541 N.E.2d 334 (1989) (“a basic tenet of statutory construction is to give the words their plain meaning in light of the aim of the Legislature, and when the statute appears not to provide for an eventuality, there is no justification for judicial legislation”), quoting Commonwealth v. Vickey, 381 Mass. 762, 767, 412 N.E.2d 877 (1980).
  An administrative agency interpretation must not be arbitrary, unreasonable, or inconsistent with the plain terms of the statutory language being interpreted.  Massachusetts Hosp. Ass'n v. Department of Med. Sec., 412 Mass. 340, 345-346 (1992)(If an agency’s statutory interpretation “is contrary to the plain language of the statute and its underlying purpose,” it must be rejected.)

Here, the statutory language appears clear and capable of a rational application.   The legislature sought to create certain rights of “intervention” for citizen groups in administrative proceedings occurring under G.L. c. 30A in which damage to the environment is or may be at issue.  Chapter 30A does not define intervene.  MassDEP points out that intervention has not been interpreted as being coterminous with initiating or requesting an adjudicatory proceeding and hearing.  Instead, it means “entering a lawsuit as a third party to protect an alleged interest,” citing American Heritage Dictionary, Second College Edition (1985).  MassDEP adds that as a “legal term, intervention means the procedure by which a third person, not originally a party to the suit, but claiming an interest in the subject matter, comes into the case, in order to protect his right to interpose his claim.”  MassDEP Reply, p. 20 (citing Black’s Law Dictionary, 6th ed., 1990).  This is consistent with the Department’s adjudicatory proceeding rules providing that any person who is not initially a party to an adjudicatory proceeding may seek to intervene in it.  310 CMR 1.01(7).  The Massachusetts Rules of Civil Procedure also indicate that intervention occurs when there is a preexisting legal “action” that has already commenced pursuant to Rule 3.  Mass. R. Civ. P. 24.

This interpretation of intervention is consistent with the plain terms of c. 30A, which provides that a resident group may intervene in “any adjudicatory proceeding” in which damage to the environment is or may be at issue.  G.L. c. 30A § 10A.  “Adjudicatory proceeding” means “a proceeding before an agency in which the legal rights, duties or privileges of specifically named persons are required by constitutional right or by any provision of the General Laws to be determined after opportunity for an agency hearing.”  G.L. c. 30A § 1.  The constitutional component of this definition is grounded in principles of procedural due process.  See Matter of Massachusetts Protein Products Limited Partnership, Docket No. 86-006, Final Decision (January 7, 1987) (abutting landowner did not have standing to request an adjudicatory proceeding due to alleged air pollution from neighboring business because the owner was not a “specifically named person” whose legal rights, duties or privileges were determined and no property interest was at stake).  The adjudicatory proceeding is thus one in which the agency adjudicates rights, duties, or privileges after providing an opportunity for an agency hearing to those entitled to such proceeding either by statute or constitutional right.  An adjudicatory proceeding is a relatively formal adversarial process, and must comply with the requirements of G.L. c. 30A, §§ 10 and 11.  Madera v. Secretary of the Executive Office of Communities & Develop., 418 Mass. 452, 458 (1994); Forsyth Sch. for Dental Hygienists v. Board of Registration in Dentistry, 404 Mass. 211, 214 (1989).  Sections 10 and 11 of c. 30A set forth the procedures for an adjudicatory proceeding, including the right to present evidence, call witnesses, and cross examine witnesses.  The Department’s adjudicatory proceeding rules are consistent with c. 30A.  They ground the definition of adjudicatory proceeding in c. 30A, providing that it is a “proceeding under G.L. c. 30A that may culminate in an adjudicatory hearing and the Commissioner’s issuance of a final decision.”  310 CMR 1.01 (emphasis added).  The definition goes on to provide a verbatim recitation of the definition under G.L. c. 30A.
The Supreme Judicial Court recently clarified the meaning of adjudicatory proceeding under G.L. c. 30A.  See School Committee of Hudson v. Board of Education, 448 Mass. 565, 576 (2007).  The procedural context in Hudson bears significant resemblance to this case.  Hudson involved the state Board of Education’s consideration and approval of a group’s application to operate a Commonwealth charter school.  The board is vested with substantial discretion in deciding whether to grant a charter and what conditions, if any, should be attached to the charter.  Hudson, supra., at 568-76.   Before issuance of the charter, the board conducted an extensive application process, which involved providing local school committees an opportunity to comment on the application, which they opposed, and holding public hearings.  Id.  After the board issued the charter, the school committees appealed, seeking, among other things, judicial review under G.L. c. 30A.
   There were no statutory or regulatory provisions permitting an appeal from the board’s decision.  Id. at 572.

The court concluded that the application process and the decision to grant a charter were not part of an adjudicatory proceeding under c. 30A, and thus not subject to review under c. 30A.  Hudson, at 577 (“no adjudicatory proceeding occurred in the charter school application process”).  The court’s conclusion was based upon the nature of the charter school application process.
  The court analyzed whether the proceedings were judicial or quasi-judicial in nature.  It observed that the hearings were “not adversarial in nature and were not conducted as such.”  Hudson, at 577.  It added that “[u]nder the statutory and regulatory scheme, the board is not required to take formal testimony, hear or cross-examine witnesses, or assess the credibility of witnesses or information submitted at any public hearing. Nor is the board required to make any written decision or particular findings of fact after any public hearing. Rather, the public hearing provides an opportunity for the public, including the local school committees if they so desire, to comment on the final application for the proposed charter school.”  Id. at 577-78.  The court stated that if “the proceeding or hearing involves unsworn statements by interested persons advocating or disapproving the proposed new policy” rather than “sworn testimony by witnesses subject to cross-examination in a hearing preceded by specific charges,” the hearing is more likely to be legislative or regulatory, rather than quasi-judicial, in nature.”  Id. at 576.  
Here, the Citizen Group did not become involved in this appeal until CLF filed the Notice of Claim on the group’s behalf twenty-one days after the Permit issued.  The Citizen Group did not seek to intervene in the application process.
  It asserts, however, that under G.L. c. 30A §10A the right to intervene “includes the right to appeal,” and thus it has standing in this appeal.  CLF Notice, p. 3.  That conclusion is belied by the above analysis.  As discussed in Hudson, the application process was just that, an application process, and not an adjudicatory proceeding.  The process had no qualities resembling an adjudicatory process.  Thus, pursuant to Hudson there has not been an adjudicatory process into which to intervene.  Indeed, because none of the Petitioners has a right to request an adjudicatory proceeding, there remains no adjudicatory proceeding into which to intervene.  The right to intervene under G.L. c. 30A § 10A does not include the right to initiate or request an adjudicatory proceeding.  Indeed, c. 30A § 1 specifies that such hearing must be derived from a statutory or constitutional right.  Here, because there is no statutory right to an adjudicatory proceeding, it would have to be provided, if at all, pursuant to constitutional rights asserted by PRE—PRE’s constitutional rights could possibly be at stake if PRE alleged a property interest that was adversely impacted by the Permit or a refusal to issue the Permit.
  The adjudicatory proceeding would thus be provided under G.L. c. 30A to protect any such rights that PRE may have had.  The right to an adjudicatory proceeding could thus only be invoked, or pursued, by PRE.
  PRE, however, did not seek an adjudicatory proceeding.     
The Citizen Group disagrees with this analysis, making a three-pronged argument in furtherance of the alleged “right to appeal.”  First, it points to “right to appeal” language in the last sentence of §30A, which provides: “any intervener shall be considered a party to the original proceeding for the purposes of notice and any other procedural rights applicable to such proceeding under the provisions of this chapter, including specifically the right to appeal.”  This language does not support the group’s argument.  Reading the “right to appeal” language in the context of the entire statute and according it its plain meaning, it refers to notice of rights to appeal to court after the intervener has become a party to the proceeding and an appealable final decision has been rendered.

Second, the Citizen Group claims that even though this appeal would not exist but for the Petitioners’ Notice of Claim, the Citizen Group must be considered as intervening in an ongoing adjudicatory proceeding.  They claim that the adjudicatory proceeding commenced once PRE filed its application for the Permit, and it continues until expiration of the appeal period after issuance of the Permit.  Opposition, pp. 11-12.  They argue that neither “the statute nor any existing regulations establishes a requirement that Section 10A Interveners file a motion to intervene prior to the issuance of the final air permit.”  Opposition, pp. 12-13.  The group’s argument is without merit.  Chapter 30A § 10A intervention requires an ongoing adjudicatory proceeding into which to intervene.  But Hudson provides that there has been no adjudicatory proceeding and such proceeding can only be sought under c. 30A by a party that has a statutory or constitutional right to it. 
  There being no adjudicatory proceeding, there is nothing into which to intervene.

Third, the Citizen Group relies heavily upon the decision in Matter of Riverside Steam & Electric Co., Docket No., 88-132, Decision and Order on Motions to Intervene (July 15, 1988).  Opposition, pp. 14-17.  As PRE and the Department argue, the group’s reliance on that decision is misplaced for several reasons.  In Riverside, the citizen group formally petitioned to intervene and participated as a group in the application process prior to issuance of the permit.  Upon issuance of the permit, the Department notified the group of appeal procedures.  The administrative law judge found that the group could “seek[] further agency action by way of a request for an adjudicatory hearing.”  Here, unlike the group in Riverside, the Citizen Group cannot seek “further agency action” as a group that previously intervened.  Instead, the group here is becoming involved as a group for the first time by attempting to initiate an adjudicatory appeal.  Neither Riverside nor the plain meaning of c. 30A § 10A support such claim.
 PRE also persuasively added that as a matter of policy requiring intervention during the permit process has the practical beneficial effect of identifying who has rights in the proceeding, formalizing their participation, and requiring a positional statement prior to the permit’s issuance.  

 Moreover, the Petitioners’ reliance on Riverside is misplaced because it is not the only prior decision on this standing issue.  Indeed, one line of decisions has, like Riverside, loosely construed c. 30A §10A intervention rights beyond the plain meaning of that statute,
 while another line of decisions has more closely adhered to the plain meaning of the statutory language, resulting in some cases in the denial of standing.
  The second line has declined to allow standing under circumstances similar to those here, where the citizen group did not intervene in the prior permit application process. 

Further, the Supreme Judicial Court’s recent decision in Hudson begs the question whether Riverside and similar cases continue to be persuasive authority for the proposition that a citizen group may request an appeal when they had previously “intervened” in the permit application process.  Hudson clearly indicates such process is not an adjudicatory proceeding under G.L. c. 30A.  Rather, there would be no adjudicatory proceeding until the party whose rights, duties, or privileges were implicated by the permit could assert a constitutional right or a statutory right to an adjudicatory proceeding under G.L. c. 30A.  At that point, a citizens group could move to intervene in the requested adjudicatory proceeding under c. 30A § 10A.  This conclusion, derived here from the plain meaning of c. 30A § 10A and Hudson, was criticized by the administrative law judge in Riverside.   She stated that it “would be wholly anomalous if, as Riverside contends, the special statute designed to allow interveners to raise issues of damage to the environment could be invoked only when an agency had denied a permit application, and the applicant appealed . . . but it could not be invoked when a permit is granted . . . .”  But this assertion ignores the plain meaning of the statute and a rational basis that the legislature may have had for the plain terms—the legislature may have rationally intended to limit citizen group participation in administrative proceedings to intervening when the permit applicant seeks to challenge the Department’s position and obtain a result that is less protective of the environment.
  The legislature may have determined that in other administrative contexts the Department’s judgment, subject to applicable judicial review, would be sufficiently representative of the public interest.  The legislature may have also determined that G.L. c. 30A should provide no greater hearing rights than what are embodied in specific program statutes and the constitution.  These views are complemented by the legislature’s creation of broader rights of action outside the administrative context for citizen groups to bring an action in the superior court in which damage to the environment is occurring or is about to occur.  See G.L. c. 214 § 7A.  In the administrative context under c. 30A, the legislature specified that the form of participation was through intervention in existing adjudicatory proceedings.  G.L. c. 30A § 10A.  Had the legislature intended otherwise, it would have so stated.  Indeed, in contrast, under G.L. c. 214 § 7A, participation is not so limited, explicitly allowing citizen groups to bring the claim in the first instance.  See generally Ten Persons of the Commonwealth v. Fellsway Development, LLC, 460 Mass. 366 (2011) (discussing scope of § 7A and allowing a claim to proceed against Department of Conservation and Recreation).  

None of this is to say that MassDEP may not seek to create via regulations the right for a citizen group to request an adjudicatory proceeding, assuming such regulations are not contrary to MassDEP’s general enabling legislation and the more specific statutes authorizing and requiring MassDEP to regulate air pollution.  MassDEP has done that, for example, in its wetlands program.  See 310 CMR 10.05.  However, the continued construction of a statute, c. 30A, that is at odds with its plain meaning and a supporting rational basis should be avoided.

Standing Based on 310 CMR 1.01(6) and (7)
CLF argues that each of the sixteen individuals has standing to appeal under 310 CMR 1.01(6) and (7) based upon the “direct, personal, concrete harms” that each will allegedly suffer.  Alternatively, CLF argues that these regulatory provisions provide each of the individual organizations, CLF, Arise, and TAC, with representational standing.  They point out that each of the sixteen individuals are members of these organizations.  With the exception of CLF, none of the sixteen individuals or groups sought to intervene in the permit application process.  Although CLF moved to intervene in the permit application process, that motion was never acted upon by MassDEP.  
As PRE and MassDEP assert, there are several flaws with the Petitioners’ standing arguments, rendering them without merit.  Perhaps most importantly, the Petitioners have not identified a right to appeal based either on applicable regulations or statutes.  As PRE and the Department argue, 310 CMR 1.01(6) does not support CLF’s argument.  It provides only that “[a]ny person having a right to initiate an adjudicatory appeal shall file a written notice of claim for an adjudicatory appeal.”  This does not create a right to appeal, and instead only specifies what one who has a right to initiate an appeal shall do to commence the appeal.  The Permit itself did not create a right of appeal for the individual petitioners.  Instead, it was specifically directed to PRE and stated: “if you [PRE] are aggrieved by this action you may request an adjudicatory hearing.”  Permit, p. 61.
Further, 310 CMR 1.01(7) does not help to sustain the Petitioners’ argument.  That provision explicitly applies to “Intervention and Participation.”  It sets forth the procedures according to which a person may move to intervene in an ongoing “adjudicatory proceeding.”  In addition to setting forth the formal requirements to request intervention, it also states that “[i]ntervenors shall be persons substantially and specifically affected by the adjudicatory proceeding, or persons who have the constitutional or statutory right to intervene without showing that they are substantially and specifically affected.”

By its terms, this regulation creates a right of intervention in an adjudicatory proceeding, not the right to initiate an adjudicatory proceeding.  The regulations provide that an adjudicatory proceeding is “a proceeding under M.G.L. c. 30A that may culminate in an adjudicatory hearing and the Commissioner's issuance of a final decision. It is a proceeding before the Department in which the legal rights, duties or privileges of specifically named persons are required by constitutional right, by provision of M.G.L. c. 30A, or by any other provision of the General Laws to be determined, after opportunity for a Department hearing . . . . .”  310 CMR 1.01(1)(c).  Here, there has been no adjudicatory proceeding pursuant to c. 30A.  See School Committee of Hudson v. Board of Education, 448 Mass. 565, 576 (2007).  And no one with a right to an adjudicatory proceeding has requested such proceeding.  There is therefore no basis for intervention.  See e.g. Matter of Mitchell, Docket No. 98-169, Decision on Motion for Reconsideration (November 29, 1999) (ten citizen group's motion to intervene in petitioner’s appeal was denied because petitioner's appeal was jurisdictionally defective, for lack of standing, resulting in no valid appeal in which to intervene).
Even if, for purposes of argument, CLF’s request on behalf of itself to intervene in the application process somehow created a right to request an adjudicatory hearing for CLF, it has not met the standing requirement under 310 CMR 1.01(7) that it be “substantially and specifically affected.”  See Matter of City of Marlborough, Easterly Wastewater Treatment Facility, Docket No. 05-193-196, Ruling on Motion to Intervene (February 3, 2006) (no standing for CLF when it failed to show concrete injury); Matter of Ipswich, Docket No. 2002-109, Decision and Order on Motions to Dismiss (November 2, 2005) (watershed association did not establish concrete injury); Matter of Quarry Hill Associates, Docket Nos. 97-110 and 97-129, Final Decision (March 11, 1998) (association did not establish injury to itself by alleging injury to its members).  A party claiming that it is substantially and specifically affected by a DEP decision must show both (1) a concrete injury that it is likely to suffer as a result of the DEP's decision and (2) a nexus between the relief sought and the subject matter of the proceeding.  Matter of City of Marlborough, supra.  The party also must show that its interests are “arguably within the zone of interests to be protected by the statute or regulation in question,” and that “the relief it seeks would alleviate the harm, or injury, that it alleges.”  Id.
In a prior similar appeal involving a waterbody, CLF was found not to have standing because it failed to show that it would suffer a concrete injury as an organization.  See Matter of City of Marlborough, Easterly Wastewater Treatment Facility, Docket No. 05-193-196, Ruling on Motion to Intervene (February 3, 2006).  In Marlborough, like here, CLF submitted affidavits from some of its members who resided close to the site and claimed they would be harmed by the permitted action.  There, the permitted action allowed a wastewater treatment facility to discharge certain pollutants to waterbodies near where the individuals lived and recreated (e.g., swimming, kayaking, hiking).  They alleged the pollution would prevent them from doing these activities and would give off putrid odors.

CLF was found not to have shown that it is likely to suffer a concrete injury.  Particularly apt here, the decision stated:

While CLF contends that the permit will harm Hop Brook, the organization has no connection to, or involvement with, Hop Brook or its ponds. By way of example only, CLF owns no property on Hop Brook; it conducts no programs, studies or other activities along the brook. Absent any kind of connection to or involvement with Hop Brook, it is impossible to find that CLF is likely to suffer a concrete injury as a result of the permit and certification. . . .  The fact that CLF is an environmental organization involved in advocacy activities throughout New England simply is not sufficient to establish a concrete injury. Nor do the affidavits from five of its members establish any injury. The affidavits simply show that five members of CLF walk near or past Hop Brook, and that three of the five would like to use Hop Brook for other recreational activities. This fails to show that CLF has any connection to Hop Brook, or that CLF is likely to suffer any injury as a result of this proceeding. Indeed, the members' recreational activities near or around Hop Brook are wholly unrelated to CLF.
Id. (citing Matter of Quarry Hills Associates, Inc., Docket Nos. 97-110 and 97-128, Final Decision (Mar. 11, 1998) (association could not establish standing by alleging injury to its members, but had to assert that it - the association - had been or may be injured by the disputed project).  Similarly, in Quarry Hills it was found that “while the record is replete with assertions that individual RDBA members have already suffered unique injuries as a result of truck traffic to and from the work sites and the accompanying dust and mud, RDBA has not asserted that it has been or may be injured in any way directly or indirectly as a result of the alleged injuries to its members.”  As a consequence, RDBA was found not to have shown a concrete injury.

In contrast, in similar cases involving waterbodies or watersheds the groups that had standing or intervention rights “had been formed specifically to preserve the particular watershed at issue, owned property along the disputed watershed, performed studies and conducted programs to protect the watershed, and/or actively worked to conserve and enhance the watershed.”  Matter of City of Marlborough, supra. (citing Matter of NNB Associates, Docket No. 85-91, Decision on Status of Charles River Watershed Association, 5 MELR 1067 (Feb. 24, 1987) (watershed association allowed to intervene); Matter of Town of Hanson, Docket No. 2000-081, Ruling on Motion to Dismiss for Lack of Standing, 8 DEPR 17 (Jan. 31, 2001) (watershed association allowed to intervene); Matter of Rocky Mountain Spring Water Co., Docket No. 2000-106, Ruling on Motion to Dismiss (June 5, 2001) (petitioner watershed association permitted to maintain permit appeal)); cf. Matter of Massachusetts Highway Dept., Docket Nos. 96-036 and 96-041, Ruling on Request to Intervene (October 30, 1996) (intervention allowed to town where the “increased US 7 traffic will translate into intensified congestion” in town “that will have a direct, substantial and specific impact on local mobility within the Town both by increasing queue lengths and by extending the duration of congested conditions.”).

Here, as in Marlborough, CLF merely contends that it is a regional environmental organization throughout New England, with expertise in litigation and advocacy concerning environmental issues.  The sixteen individuals assert they are members of CLF and that they will suffer health problems if PRE is allowed to operate.  One individual lives just over a mile from the site, while others generally live three to four or over twenty miles from the site.  CLF, however, has not alleged any distinct, concrete injury to itself.
  
CONCLUSION

For all the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision upholding the Permit and allowing MassDEP’s and PRE’s motions to dismiss with respect to standing.  

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

                                     Presiding Officer
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� Because the appeals have been consolidated, they will be referred to herein as a single appeal.


� The Petitioners have withdrawn this claim under Title VI since filing the appeal.


� See generally http://www.epa.gov/ttn/naaqs/


� See also �HYPERLINK "http://web2.westlaw.com/find/default.wl?serialnum=2010603324&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=578&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=420858DD&ordoc=2019283710" \t "_top"�Bulger v. Contributory Retirement Appeal Bd., 447 Mass. 651, 661, 856 N.E.2d 799 (2006)�, quoting �HYPERLINK "http://web2.westlaw.com/find/default.wl?serialnum=1999066263&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=578&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=420858DD&ordoc=2019283710" \t "_top"�Commissioner of Revenue v. Cargill, Inc., 429 Mass. 79, 82, 706 N.E.2d 625 (1999)� (“Where, as here, the language of the statute is clear, it is the function of the judiciary to apply it, not amend it.”).  Where the meaning of a statute is not plain from its language, then it is appropriate to consider “the cause of its enactment, the mischief or imperfection to be remedied and the main object to be accomplished, to the end that the purpose of its framers may be effectuated.”  DiFiore v. American Airlines, Inc.,  �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.02&serialnum=2019520749&fn=_top&sv=Split&tc=-1&pbc=55D602FF&ordoc=2021115282&findtype=Y&db=578&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208" \t "_top"�454 Mass. 486, 490, 910 N.E.2d 889 (2009)� (quoting Industrial Fin. Corp. v. State Tax Comm’r,  �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.02&serialnum=1975114533&fn=_top&sv=Split&tc=-1&pbc=55D602FF&ordoc=2021115282&findtype=Y&db=578&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208" \t "_top"�367 Mass. 360, 364, 326 N.E.2d 1 (1975)�).


� To be clear, in this appeal the Petitioners are presently seeking administrative review, not judicial review.  The case is nevertheless important to defining what constitutes an adjudicatory proceeding.


  


�The court relied upon two somewhat similar decisions, where the courts analyzed the proceedings to determine whether they were adjudicatory.  See �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=2003489468"�Sierra Club v. Department of Envtl. Mgt.,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=2003489468"� 439 Mass. 738, 746, 747, 791 N.E.2d 325, 333 (2003)� (no adjudicatory proceeding when commissioner issued findings regarding application to expand ski area); Reid v. Acting Comm’r of the Dep’t of Community Affairs, 362 Mass. 136, 140, 143, 284 N.E.2d 245 (1972)(statutory public hearing held by department of community affairs was not an adjudicatory proceeding).  The court also seems to suggest that even if there was an actual adjudication implicit in the charter itself, it was the adjudication of the applicant’s rights, not the plaintiffs, and thus the plaintiffs have no rights for review under G.L. c. 30A.  Hudson, 448 Mass. at 577.





� CLF, however, submitted a written request to intervene on behalf of its members. CLF constitutes a single “person” for purposes of standing.  The Petitioners have not argued otherwise.





� The Petitioners could have attempted to assert a constitutional right to a hearing, but they have not done so.  See Matter of Massachusetts Protein Products Limited Partnership, supra.; cf. Hudson, 448 Mass. at 577 (only “specifically named persons” are entitled to an adjudicatory proceeding under G.L. c. 30A).  It is noteworthy that the regulatory definitions of adjudicatory appeal and adjudicatory hearing, 310 CMR 1.01(1)(c), are predicated on the c. 30A § 1 definition of adjudicatory proceeding.  They serve to clarify the different stages of the adjudicatory proceeding once a proceeding has been sought by one having a statutory or constitutional right to such proceeding and it commences under c. 30A and Hudson.





�See Matter of Massachusetts Protein Products Limited Partnership, supra.


� See generally Cadle v. Massachusetts Div. of Banks, 2006 WL 4119647 (Mass. Super. 2006) (Cratsley, J.).  It is noteworthy that neither G.L. c. �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=MAST30AS13&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000042&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�30A, § 13� nor the specific statutes at issue establish uniform minimum standards for the initial issuance of a license by a state agency.  See id. (citing see Alexander �HYPERLINK "http://web2.westlaw.com/find/default.wl?serialnum=0116734856&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=0130650&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�Cella, Administrative Law and Practice § 844, at 202 (1986 & Supp.2006)�; cf. �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=MAST30AS13&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000042&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�G.L.c. 30A, § 13� (requiring an opportunity for a hearing when agency seeks to revoke or refuse to renew any license).  “The question thus becomes whether the applicant had a “property” right in a favorable decision sufficient to invoke the right to a hearing under the due process provisions of the Fourteenth Amendment to the United States Constitution, arts. 11 and 12 of the Massachusetts Declaration of Rights, and �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=MAST30AS1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000042&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�G.L.c. 30A, §§§ 1�, �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=MAST30AS10&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000042&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�10� and �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=MAST30AS11&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000042&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=013D5235&ordoc=2011677654" \t "_top"�11�.  To have a constitutional property interest in a license, an applicant must have a legitimate claim of entitlement to it.”  Cadle, supra. (distinguishing Milligan v. Board of Registration in Pharmacy, 348 Mass. 491 (1965), the decision relied upon in Riverside for the asserted constitutional right to a hearing).





� Other language in the Riverside decision indicates that it is predicated on the condition that the group at least previously moved to intervene and participate as a group.  The decision states that the c. 30A focus on a “specifically named party” to define “adjudicatory proceeding,” is “not to exclude interveners in the proceeding from seeking further agency action by way of a request for an adjudicatory hearing.”  (emphasis added)  The decision further explains that in “order to make §10A’s grant of intervention fully effective, it necessarily carries with it the ability not only to intervene, but also to take the steps that are needed to continue the agency process so that the purposes of the intervention can be carried out.  In this case that means that the interveners must be able to request an adjudicatory hearing, the next step in agency review of the permit decisions.”  (emphasis added)   





�Matter of Northland Residential Corporation, Docket No. 2003-138 and 2003-146, Motion Rulings (April 26, 2004) (allowing standing in sewer permit case based on c. 30A §10A without addressing whether the group intervened in the application process, but decision not adopted as final decision because dismissed as moot), Final Decision—Order of Dismissal (June 28, 2004); Matter of Town of Hanson, Docket No. 2000-081, Ruling on Motion to Dismiss for Lack of Standing (January 31, 2001) (finding standing based upon a combination of c. 30A §10A and �HYPERLINK "http://web2.westlaw.com/find/default.wl?tc=-1&docname=310MADC36.40&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1012167&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=098A1287&ordoc=0343235784" \t "_top"�310 CMR 36.40�); Matter of Rocky Mountain Spring Water Company, Docket No. 2000-106, Ruling on Motion to Dismiss (June 5, 2001) (ten citizen group allowed to appeal Water Management Act permit based on c. 30A §10A, but decision not adopted as part of final decision, which only reviewed proposed settlement) .


 


�See Earthsource v. Commissioner of the Massachusetts Department of Environmental Protection and Covanta Pittsfield, LLC, Plymouth Superior Court Civil, Action No. C.A. 10-152, February 1, 2011 (no standing under c. 30A §10A when there was insufficient showing of intervention in the permit process before requesting adjudicatory proceeding); Matter of McLean Hospital Corporation, Docket No. 2006-055, Final Decision (April 15, 2008) (declining to adopt standing argument grounded in c. 30A §10A); Matter of Duffy Brothers Management Co. Inc., Docket No. 98-088, Final Decision (August 9, 1999) (appeal rights based on wetlands regulations and c. 30A §10A provided no standing to request an adjudicatory appeal because the group had not intervened in the permitting process); Matter of Nantucket Marine Dept., Docket No. 96-023, Decision and Order Re Standing (August 20, 1996) (citizen group lacked standing to initiate wetlands appeal);  Matter of Labrie Stone Products, Inc., Docket No. 93-066, Final Decision (February 11, 1994) (citizens group did not have standing to request appeal based on c. 30A § 10A, despite prior participation—they had the “right to intervene in an existing appeal brought by another person where damage to the environment is, or might be, in issue.  However, neither G.L. c. 30A §10A nor 310 CMR 1.01(9)(f) grants to such a group any right to bring the appeal in the first instance.”).


  


� I have not cited to nor relied upon Matter of Somerset Power, Recommended Final Decision (June 13, 2008), adopted by Final Decision (August 19, 2008), in which there was no standing based upon G.L. c. 30A §10A, because a motion to vacate that decision is pending in the Office of Appeals and Dispute Resolution.  In Somerset it was found that “even assuming that the statute and regulations would allow a ten citizen group to ‘intervene’ during the permit proceeding and thereby acquire rights to appeal the permit after issuance,” the petitioners did not intervene in the permit proceedings, and thus had no standing. 


� The decision relied upon by Riverside, Borden, Inc. v. Commissioner of Public Health, 388 Mass. 707, 448 N.E.2d 367 (1983), does not compel a different outcome.  There, the pivotal issue was whether there were any specifically named persons whose rights, duties, or privileges were being determined.  The Court found there was not when the commissioner of the Department of Public Health issued regulations banning formaldehyde insulation.  There was, however, when a named supplier was required to repurchase the product from a consumer.  Id. at 717.  The same is true of Riverside’s reliance on General Chemical Corp. v. Commissioner of Dep’t of Entl. Quality Eng., 19 Mass. App. 287, 474 N.E.2d 183 (1985).  In that case it was decided that a property interest was at stake and thus an adjudicatory hearing should have been provided under G.L. c. 30A § 1(1), and judicial review could proceed under G.L. c. 30A § 14.  See also �HYPERLINK "http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1989033083&referenceposition=214&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=521&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=0C253DED&tc=-1&ordoc=2011677654" \t "_top"�Forsyth Sch. for Dental Hygienists v. Board of Registration in Dentistry, 404 Mass. 211, 214 (1989)� (distinguishing Milligan, the case relied upon in Riverside for a property interest being at stake, and finding no adjudicatory proceeding where board denied school’s application to amend curriculum; “the school's right to engage in a lawful calling, however, is not equivalent to a right to practice its calling free from State regulation”).  


�See also Matter of Massachusetts Water Resources Authority, Docket No. 2003-166, Decision and Order on Motions to Dismiss and to Amend (July 8, 2004), confirmed by Recommended Final Decision, (Aug. 29, 2005), Recommended Final Decision modified by Final Decision on other grounds, (Sept. 30, 2005), aff'd sub nomine Friends of the Blue Hills v. Dep't of Environmental Protection, C.A. No. 05-2145, Memorandum of Decision and Order on Motion for Judgment on the Pleadings (Norfolk Super. Ct., Oct. 6, 2006) (where charitable trust organized specifically to protect and preserve the Blue Hills Reservation claimed that this purpose would be frustrated and impeded by an uncompensated loss of wetlands resulting from the demolition of the Blue Hills Reservoir and its partial conversion to an underground water storage facility, it asserted a unique injury to the trust's legal interests, and it had standing, thus, to appeal a wetlands variance allowing the reservoir work).





� See also Matter of Brockton Wood Limited Partnership, Docket No. 94-021, Final Decision  (August 1, 1995) (city was not aggrieved for appeal of an air permit allowing the construction of a wood fired boiler as part of an electric generating facility because the city's conclusory statement that the permit would limit its ability to protect public health and welfare was not supported by facts showing how that responsibility was affected directly by the permit and the city did not claim that the permit affected its property interests.).
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