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RECOMMENDED FINAL DECISION

In this case, the Danvers Conservation Commission (“the Commission”) challenged a Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued on July 31, 2009 to Parris Pelletier (“the Applicant”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The SOC authorized the Applicant’s construction of a two family residence (“the Project”) at 100 Waters Street, Danvers, Massachusetts (“the Property”).  Previously, on September 26, 2007, the Commission had denied approval for the 

Project under the MWPA and the Wetlands Regulations, and the Town of Danvers (“Danvers”) Wetlands By-Law.
The Wetlands Permit Appeal Regulations at 310 CMR 10.05(7)(j) govern resolution of the Commission’s appeal of the SOC.  The Regulations required the Commission to file with the Office of Appeals and Dispute Resolution (“OADR”) “an Appeal Notice no later than ten business days after the issuance of the [SOC]” containing the following information:
. . . v. 
a clear and concise statement of the alleged errors contained in the [SOC] and how each alleged error is inconsistent with 310 CMR 10.00 and does not contribute to the protection of the interests identified in the Wetlands Protection Act, M.G.L. c. 131, section 40, including reference to the statutory or regulatory provisions [that the Commission] alleg[es] has been violated by the [Department’s action], and the relief sought . . . .

310 CMR 10.05(7)(j)2.a; 310 CMR 10.05(7)(j)2.b.  The Regulations make clear “that any party . . . that fails to timely file an Appeal Notice . . . shall be deemed to have waived its right to appeal the [SOC],” 310 CMR 10.05(7)(j)2.a, and that “[a]n Appeal Notice that does not contain all of the information required in [Section 10.05(7)(j)2.b] may be dismissed.”  310 CMR 10.05(7)(j)2.c. 
Here, it is undisputable that the tenth business day following the Department’s issuance of the SOC on July 31, 2009 was August 14, 2009.  It is also undisputable that the Commission did not file an Appeal Notice of the SOC on that date, but instead filed a “Motion to Stay Appeal Period” (“the Commission’s Motion to Stay”).  The Commission’s Motion to Stay did not assert that the Department issued the SOC in error; the Motion only asserted that any appeal of the SOC should be stayed pending the outcome of the Applicant’s Superior Court appeal of the Commission’s denial of the Project under the Danvers Wetlands By-Law.  The Commission also 
asserted that the stay was mandatory under 310 CMR 1.01(6)(h). 
Although 310 CMR 1.01(6)(h) provides that “the Presiding Officer shall stay administratively any appeal of a superseding determination or order of conditions issued under M.G.L. c. 131, § 40 when the determination or order is denied under a local wetlands bylaw and the denial is appealed to court,” under appropriate circumstances, the Department’s Commissioner and the Presiding Officer have the discretion to deny a stay request or vacate a stay order previously entered in an appeal.  See In the Matter of George Papadopoulos and Granite Estates, Inc., OADR Docket Nos. 2009-009 & 010, Recommended Interlocutory Decision Vacating Stay Order (May 6, 2009, at 4-5; Decision Adopting Recommended Interlocutory Decision Vacating Stay Order ( May 13, 2009).  Moreover, while local communities are free to adopt By-Laws imposing more stringent wetlands protection standards than the MWPA, the more protective local By-Law does not divest the Department of jurisdiction of determining whether a proposed project is permissible under the MWPA because “the Commonwealth, through the [DEP], has the final word” on that issue.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 719 (2009).  Also, an SOC issued by the Department under the MWPA approving a project prevails over a local By-Law decision denying approval where the denial was summary in nature, Pollard v. Conservation Commission of Norfolk, 78 Mass. App. Ct. 340, 350-51 (2008), or untimely.  Oyster Creek Preservation, Inc. v. Conservation Commission of Harwich, 449 Mass. 859, 866 (2007); Healer, supra, 73 Mass. App. Ct. at 716.    
Although the Commission’s Motion to Stay was not a proper Appeal Notice of the SOC because the Motion failed to comply with the pleading requirements of 310 CMR 10.05(7)(j)2.a and 10.05(7)(j)2.b as discussed above, I nevertheless treated the Motion as the Commission’s timely appeal of the SOC.  See Order for More Definite Statement, December 18, 2009 (“December 2009 Order”), at pp. 4-5.  However, in accordance with my authority under 310 CMR 1.01(5)(a)15 and 310 CMR 1.01(11)(b), on December 18, 2009, I directed the Commission to file a More Definite Statement with OADR by Thursday, December 31, 2009, setting forth:

a clear and concise statement of the alleged errors contained in the [SOC] and how each alleged error is inconsistent with 310 CMR 10.00 and does not contribute to the protection of the interests identified in the Wetlands Protection Act, M.G.L. c. 131, section 40, including reference to the statutory or regulatory provisions [that the Commission] alleg[es] has been violated by the [Department’s action], and the relief sought . . . .

310 CMR 10.05(7)(j)2.a; 310 CMR 10.05(7)(j)2.b.  

On December 29, 2009, the Commission’s legal counsel filed a statement with OADR by electronic mail (“e-mail”) indicating that the Commission”[would] not be filing a more definite statement or otherwise further pursuing [its] appeal [of the SOC].”  The Commission’s statement constitutes a withdrawal of its appeal of the SOC or a request to withdraw the appeal.  See 310 CMR 1.01(5)(a)15.f.ii; 310 CMR 1.01(6)(e).  A Petitioner may request a withdrawal of its appeal at any time.  Id.  The Petitioner’s request is granted, and this proceeding is at an end.  

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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