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Barnstable
RECOMMENDED FINAL DECISION

The Petitioner, Beverly Lieberman, appeals a Superseding Order of Conditions (“SOC”) issued by the Massachusetts Department of Environmental Protection (the “Department”) on January 25, 2010, which affirms the Order of Conditions ( “OOC”) issued by the Barnstable Conservation Commission (the “BCC”). The SOC approved the request of Philip Hudock (the “Applicant”) to construct a detached garage with a room over it and a driveway extension (the “Project”). According to the OOC, the only wetland resource area affected by the Project is Land Subject to Coastal Storm Flowage (“LSCSF”). 

The Petitioner’s Notice of Appeal (the “Notice”) did not identify LSCSF as the relevant resource area. Instead, the Notice complains of a defective delineation of Bordering Vegetated Wetlands (“BVW”) that was performed nine years ago. The Notice also lacked a concise statement of facts supporting the Petitioner’s claim and incorrectly stated that the Applicant had the burden of  going forward and the burden of proof.  In order to clarify the potential adjudicatory issues, I issued an Order on February 25, 2010 that detailed what the Petitioner’s Pre-Screening Statement should address in addition to the standard matters described in the Scheduling Order issued three days earlier.  It also explained that the burden of going and proof lay with the Petitioner.

A Pre-Screening Conference was scheduled for March 3, 2010, which the Respondents and their counsel attended.  The Petitioner was not present when the Conference was scheduled to commence, but shortly thereafter the Case Administrator contacted me to explain that she had received a call from the Petitioner’s son. The son stated that he and the Petitioner were driving to the Conference when the Petitioner decided not to attend. No Pre-Screening Statement was ever filed by the Petitioner nor did the Petitioner contact opposing counsel for the purpose of settlement discussions as required by the prior Order.


On March 10, 2010, the Applicant filed a motion to dismiss on the grounds that the Petitioner had failed to prosecute her claim and comply with the provisions of 310 CMR 10.05(7)(j)1.b. In particular, the Applicant filed documents indicating that the Petitioner was not the appropriate party to bring the appeal as she was not the owner or trustee of the abutting parcel that was allegedly going to be affected by the Project.  The Petitioner did not respond to the motion, has not subsequently complied with the outstanding Orders or contacted the Case Administrator to inquire on the status of the appeal. 

The Adjudicatory Rules authorize a Presiding Officer to recommend dismissal of an appeal for lack of prosecution for failure to attend a prescreening or otherwise comply with an order. 310 CMR 1.01(5)(a)15.f.vi. In this instance, the Petitioner failed to attend the Pre-Screening Conference or comply with Orders seeking to establish the basis of her claim. Failure to comply with orders is also grounds for dismiss the appeal. 310 CMR 1.01(9).  The fact that the Petitioner is appearing pro se does not excuse her failure to comply with the procedural rules. “A pro se litigant is bound by the same rules of procedure as litigants with counsel.” Kellerman v. Kellerman 310 Mass. 1007 (January 9, 1984); quoting  International Fidelity Insurance Co. v. Wilson, 387 Mass. 841, 847 (1983). 
When a party demonstrates a failure to prosecute her case or an intention not to proceed such as failing to respond to an order, the Presiding Officer may summarily dismiss the appeal. 310 CMR 1.01(11)(a)(2)f). A failure to respond to the Applicant’s motion is also grounds to grant the relief asked by the moving party. 310 CMR 1.01(11)(a)(1).
The Petitioner has not evidenced any intention to proceed in this appeal by responding to the outstanding Orders and the motion to dismiss. Pursuant to the authority referenced above, I recommend that the appeal be dismissed and a Final Decision be issued affirming the Superseding Order of Conditions. 
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____________________________








Philip Weinberg








Presiding Officer 

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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