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RECOMMENDED FINAL DECISION
A group of sixteen residents (“the Petitioners”) has appealed the Conditional Approval to Construct (“Air Permit”) that was issued pursuant to the Air Pollution Control Regulations in 310 CMR 7.00, specifically 310 CMR 7.02(5)(a), by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) for the facility proposed in the Major Comprehensive Plan Application filed with MassDEP.  The Air Permit was issued to Pioneer Valley Energy Center, LLC (“PVEC”).   
The proposed site for the facility is located in an “industrial land-use area of Westfield . . . .”  Air Permit, p. 6.  The project includes construction of a 400 megawatt combined-cycle combustion turbine electric power generating facility, using natural gas and ultra low sulfur distillate oil (“ULSD”) to generate power.  Palmer Aff., ¶ 2; Air Permit, p. 6.  The primary fuel will be natural gas, with the ULSD serving as a backup.  Air Permit, p. 6.  The facility will include an “air-cooled combustion turbine generator” and “heat recovery steam generator . . . that will supply high pressure superheated steam to a steam turbine generator.”  Air Permit, p. 6.  
On March 6, 2009, the Secretary of the Executive Office of Energy and Environmental Affairs (“EOEEA”) issued a Certificate that the Final Environmental Impact Report (“FEIR”) complied with the Massachusetts Environmental Policy Act (“MEPA”), G.L. c. 30 §§ 61-62H, and its regulations.  Air Permit, p. 5.  On October 19, 2009, the Energy Facilities Siting Board (“EFSB”) issued a decision under G.L. c. 164 §69J approving PVEC’s Petition to construct and operate the facility.  In accordance with G.L. c. 164 §69J and EFSB’s Final Decision, the Air Permit “incorporate[es] the relevant provisions of the EFSB approval that pertain to air quality.”  Air Permit, p. 5.  The Air Permit includes conditions consistent with the EFSB Final Decision that place limitations on the use of ULSD.  Air Permit, p. 7.  The Air Permit also includes provisions of the approval issued by the U.S. Environmental Protection Agency in the Prevention of Significant Deterioration draft permit that was issued for public comment on November 5, 2010.  Air Permit, p. 5.

The Air Permit was subject to a public comment period and a public hearing under the requirements in 310 CMR 7.00: Appendix A.  Both oral and written comments were received at the hearing, and the public comment period closed 10 days after the public hearing.  Air Permit, p. 5.  MassDEP issued the Air Permit on December 31, 2010.  The Petitioners filed a timely appeal.     
The issues for adjudication were previously framed as follows: 

1. Whether the Petitioners have standing.

2. Whether the air modeling upon which the Permit is based meets the applicable regulatory requirements.
a. If not, what is the appropriate remedy?

3. Whether MassDEP satisfied the public comment requirements for issuance of the Permit.
a. If not, what is the appropriate remedy?

4. Whether MassDEP was required to consider and address with regard to the Permit the Petitioners’ alleged “relevant and factually related water policy issues.”

a. If so, did MassDEP sufficiently consider and address those issues.

i. If not what is the appropriate remedy?
5. Was the permit issued to a different entity than the entity that submitted the application?
a. If yes, what effect, if any, does that have on the validity of the Permit?
b. If there is a material effect on the Permit, what is the appropriate remedy?
PVEC and MassDEP have moved for summary decision regarding all of the above issues.  See PVEC’s Memorandum (May 13, 2011); PVEC’s Opposition to Petitioners’ Cross Motion for Summary Decision (June 28, 2011); MassDEP’s Memorandum (May 19, 2011); MassDEP’s Oppositon to Petitioners’ Cross Motion for Summary Decision (June 28, 2011).  The Petitioners opposed the motions for summary decision and filed a cross motion for summary decision on Issues 1 and 5.  See Petitioners’ Memorandum (June 14, 2011).
In this decision I have assumed, based upon prudential considerations, that the Petitioners have standing.  Regarding the remaining issues, I recommend that summary decision be entered in favor of MassDEP and PVEC.  I find that there are no genuine issues of material fact with respect to the remaining issues and claims, and PVEC and MassDEP are entitled to summary decision in their favor.  
STANDARD OF REVIEW

A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).  The applicable rule in 310 CMR 1.01(11)(f) provides in relevant part the following:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

 

"This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure" governing the resolution of civil suits in Massachusetts trial courts.  Matter of Roland Couillard, Docket No. WET-2008-035, Recommended Final Decision (July  11, 2008), adopted by Final Decision (August 8, 2008).  


In sum, "[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law."  Couillard, supra.   If the moving party meets this burden, the opposing party "may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits."  310 CMR 1.01(11)(f); Matter of William and Helen Drohan, Docket No. 1995-083, Final Decision (March 1, 1996); cf. Mass. R. Civ. P. 56(e); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  “If a party does not respond [to a motion for summary decision, then] summary decision, if appropriate, shall be entered against the party.”  310 CMR 1.01(11)(f).


Moreover, "a party moving for summary [decision] in a case in which the opposing party [has] the burden of proof . . . is entitled to summary [decision] if he demonstrates, by [competent evidence], unmet by countervailing [competent evidence from the opposing party], that the [opposing] party . . . has no reasonable expectation of proving an essential element of that party's case.  To be successful, [the] moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."  Kourouvacilis v. General Motors Corp., supra, 410 Mass. at 716; See Cabot Corp., supra, 448 Mass. at 636-37. 
DISCUSSION
I.
Prudential Considerations Militate in Favor of Assuming That the Petitioners Have Standing
The Petitioners contend they have standing to appeal the Air Permit pursuant to 
G.L. c. 30A, § 10A.  That statute provides that any group of no less than ten persons may “intervene” in “any adjudicatory proceeding” in which “damage to the environment” is or may be at issue.  G.L. c. 30A, § 10A; see Matter of Somerset Power, Recommended Final Decision (June 13, 2008), adopted by Final Decision (August 19, 2008).  The statute provides in relevant part that: 

Notwithstanding the provisions of section ten, not less than ten persons may intervene in any adjudicatory proceeding as defined in section one, in which damage to the environment as defined in section seven A of chapter two hundred and fourteen, is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such proceeding shall include the disposition of such issue. . . . Any such intervener shall be considered a party to the original proceeding for the purposes of notice and any other procedural rights applicable to such proceeding under the provisions of this chapter, including specifically the right of appeal.

 G.L. c. 30A, § 10A.  

Relying primarily on Somerset Power, supra, PVEC contends that the Petitioners lack standing to initiate this appeal of the Air Permit because there is no evidence that the Petitioners intervened “formally” in the proceeding prior to issuance of the permit.  PVEC’s Memorandum, p. 4; PVEC’s Opposition, pp. 2-3.  They assert that “no request to intervene in this permit was filed prior to the issuance of the Air Permit by the group of sixteen individuals who filed the Notice (or any aggregation of ten individuals among the group of sixteen).” 
    PVEC’s Memorandum, p. 4.  PVEC admits that four of the current sixteen Petitioners filed written comments, two others spoke at the hearing, and Anne Bingham, counsel in this appeal, appeared on behalf of a group called Westfield Concerned Citizens, making comments both verbally and in writing.  PVEC states that the members of the Westfield Concerned Citizens were not identified and they never formally sought to intervene.  PVEC’s Memorandum, p. 4, n. 1.  Attorney Bingham filed an affidavit stating that she has always represented a group called the Westfield Concerned Citizens throughout the permit proceedings and that group always had at least ten members.  Bingham Aff.  She states that several of members of that group are Petitioners in this appeal.  Notice of Claim, p. 6.  

Recently, the Department’s construction of G.L. c. 30A, § 10A in Somerset Power was not adopted in the appeal of that case by the Superior Court.  See Conservation Law Foundation v. Department of Environmental Protection, Suffolk Superior Court, C.A. No. 2008-05688, Memorandum of Decision and Order on Plaintiffs’ Motion for Judgment on the Pleadings (Hines, J.), September 16, 2010.  The Superior Court judge stated that intervention in the permit proceedings could not be required as a condition precedent to requesting an adjudicatory hearing because the “the regulations make no provision for intervention.”  

Although the Department has appealed the Superior Court’s decision to the appeals court, it would be prudent given the pendency of that appeal before the appeals court to assume but not decide here that the Petitioners have standing under G.L. c. 30A, § 10A to challenge the Air Permit.  That was the course of action recently adopted in two MassDEP Final Decisions.  See Matter of SEMASS, Docket No. 2010-051, Recommended Final Decision (December 20, 2010), adopted by Final Decision (January 18, 2011); Matter of Covanta Springfield, LLC, Docket No. 2010-059, Recommended Final Decision (March 4, 2011), adopted by Final Decision (March 28, 2011).  Given this procedural posture, I will also assume that the Petitioners have standing.

II.
PVEC and MassDEP are Entitled to Summary Decision on the Petitioners’ Claim That the Air Modeling Does Not Meet Regulatory Requirements

The Petitioners contend that the air modeling on which the Air Permit was based was insufficient, essentially because it was not representative of local meteorological conditions.

In support of their motions for summary decision, MassDEP submitted the affidavit of Stephen Dennis and PVEC submitted the affidavit of Michael E. Feinblatt.  Mr. Dennis has almost 40 years of experience working in air pollution control.  He has been employed at MassDEP since 1969 as a Senior Air Pollution Control Engineer.  He has extensive experience in reviewing air quality modeling analyses, especially in determining whether air quality modeling analyses were done in compliance with applicable standards and legal requirements.  Dennis Aff, Exhibit 1.
The regulations at 310 CMR 7.02(5)(c) set forth the Comprehensive Plan Application requirements.  Under 7.02(5)(c)(6), MassDEP may request additional information, including “air dispersion modeling, additional plans or specifications, and documentation or evidence to support the application.”  Here, MassDEP requested air dispersion modeling.  Mr. Dennis testified that MassDEP requires applicants to use the American Meteorological Society/Environmental Protection Agency Regulatory Model (“AERMOD”) model, which is preferred by EPA for assessing potential impacts of primary pollutants.  Dennis Aff., ¶¶ 3-4.  MassDEP required PVEC to use the AERMOD model.  The Air Permit includes a summary of the air modeling that was performed and the results.  Air Permit, pp. 27-31. 
Regarding air modeling input data, MassDEP required PVEC to “follow EPA modeling guidance for meteorological input data used in the modeling analysis and to use representative background air quality when determining compliance with [the National Ambient Air Quality Standards (“NAAQS”)].”  Dennis Aff., ¶ 3.  NAAQS are standards established by EPA in regulations that apply for outdoor air throughout the country.  40 CFR 50.  The Clean Air Act established two types of national air quality standards.  Primary standards set limits to protect public health, including the health of "sensitive" populations such as asthmatics, children, and the elderly.  Secondary standards set limits to protect public welfare, including protection against visibility impairment and to prevent damage to animals, crops, vegetation, and buildings.
  Id.

As part of the application process, Mr. Dennis reviewed air modeling analysis prepared by Michael E. Feinblatt of the ESS Group, on behalf of PVEC.  Dennis Aff., ¶ 4.  Mr. Dennis attached the April 2, 2009 memorandum he drafted analyzing the modeling data to conclude that it complied with applicable requirements.  Dennis Aff., Exhibit 2.  
Mr. Feinblatt has a Bachelor of Science degree in Mechanical Engineering.  He has been working as an environmental consultant since 1993 with ESS Group, an environmental consulting and engineering company.  Feinblatt Aff., ¶ 1.  Mr. Feinblatt provided a detailed explanation of how he and ESS, working in conjunction with MassDEP, determined what input data to use for the AERMOD model.  He explained that he followed EPA’s regulation for air quality modeling at 40 CFR 51, App. W, § 8.3, entitled “Meteorological Input Data.”  That regulation specifies, among other things, the criteria to use in obtaining meteorological data, particularly data that is representative of site conditions.  Feinblatt Aff., ¶ 5.  He explained in detail how ESS and MassDEP decided, based upon 40 CFR 51, App. W, § 8.3, to use the meteorological data from Westover Air Force Base from 1991 to 1995 and upper air data from Albany, NY.  Feinblatt Aff., ¶¶ 5-11.  That Air Force Base is located approximately 16 miles east of Westfield.    Feinblatt Aff., ¶ 5.  Mr. Feinblatt concluded his testimony by stating that:

The meteorological data used for the PVEC air dispersion modeling analysis was selected by ESS through a rigorous analysis conducted in accordance with the applicable EPA regulation.  The data used is the most representative data available for use with the AERMOD model for the PVEC site, and its use was thoroughly reviewed by DEP and determined to be consistent with DEP’s regulatory requirement.

Feinblatt Aff., ¶ 11.          
The Petitioners responded to the above evidence with their Affidavit from Stephen Kaiser.  Dr. Kaiser holds a Doctorate degree in mechanical engineering.  He was formerly employed with EOEEA’s MEPA section, focusing on “MBTA electrical power system, . . . transportation systems, alcohol fuels.”  

The Petitioners claim that Dr. Kaiser’s affidavit “establishes that there are many uncertainties in the process of air modeling and that the Department’s broad and general acceptance of PVEC’s results was not justified.”  They argue that there is a need for “contemporaneous local baseline air monitoring,” which “could have appropriately informed such analysis.”  Petitioners’ Memorandum, p. 7.  They claim that the modeling should have included “local meteorological data.”  Notice of Claim, p. 2.  They conclude that the analysis was based upon “incomplete information.”  Notice of Claim, pp. 2-3.
Dr. Kaiser’s affidavit fails to create a genuine issue of material fact regarding whether the air modeling was sufficient.  First, his testimony is based upon conclusory statements that are unsupported by a factual foundation.  In other words, the factual predicate or premise for his conclusions does not appear in his testimony.  Moreover, he has not identified any specific deficiencies with the air modeling underlying the Air Permit.  For example, one of his most relevant and factually grounded statements provides only that there is a “presence of a dispute over air quality monitoring and accuracy and completeness of air modeling.  These concerns are substantive and genuine.”  Kaiser Aff., ¶ 9; see also Kaiser Aff., ¶ 24 (he concludes that there are “matters of substance for which factual differences are matters of genuine concern in the interests of obtaining an accurate and useful air pollution analysis.”).  He opines generally that there are “several different sources of error” in “environmental analysis and computer simulations or sampling.”  Kaiser Aff., ¶ 13; see also Kaiser Aff., ¶¶ 10-19 (general discussion of sources of modeling or analytical error).  His testimony is devoid of a factual basis arising out of this case and fails to identify any specific problems with the underlying air modeling.  This type of conclusory testimony does not create a genuine issue of material fact.  Summary decision is therefore appropriate.  See  Matter of James S. Whitney, Docket No. 2006-936, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008).  
Second, Dr. Kaiser’s testimony is also deficient because there is no showing that he is sufficiently qualified to offer opinion testimony in the subject matter at issue—air quality modeling—even if the substance of his testimony was acceptable.
  Matter of James S. Whitney, Docket No. 2006-936, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008).
For all the above reasons, summary decision should be entered in favor of MassDEP and PVEC.
III.
PVEC and MassDEP are Entitled to Summary Decision on the Petitioners’ Claim That MassDEP Did Not Satisfy the Public Comment Requirements for the Air Permit

The Petitioners argue that MassDEP “failed to adequately respond to public comments” regarding the draft Air Permit.  In particular, the Petitioners take issue with the way in which responses were provided.  They state that MassDEP addressed “individual comments in tabular form, but not all of those comments including the most important ones.”  The Petitioners fail to identify a specific regulation or other requirement that supports their claim.  

MassDEP and PVEC point out that the regulations at 310 CMR 7.00, Appendix A, ¶ (9)(b)5 set forth MassDEP’s obligations with respect to public comments, which is to: “Consider all public comments (written and oral) submitted at any public hearing(s) in making a final decision on the approvability of the application. The Department shall make all comments available for public inspection in the same locations where the Department made available preconstruction information relating to the proposed source or modification.”  The record discloses that MassDEP complied with this requirement.  The Air Permit contains eight single-spaced pages devoted to (1) listing the 14 individuals or groups who commented and the nature of their comments and (2) responding to their comments.  This includes comments that the Petitioners claim were not sufficiently responded to, such as comments related to “the effects of pollutants on children in six nearby schools” and the type of cooling device that should be used.
  Petitioners’ Memorandum, pp. 7-8.   

The Petitioners’ respond by only asserting, without any supporting affidavits, that MassDEP’s “Response to Comments is inadequate.”  Petitioners’ Memorandum, p. 7.  There is no evidence showing that MassDEP failed to comply with its regulatory requirements regarding public comments.  Instead, the record contains undisputed evidence that MassDEP complied with the regulatory requirements regarding public comments.  Summary decision should therefore be entered on behalf of MassDEP and PVEC because there is no genuine dispute of material fact regarding this issue.  
IV.
PVEC and MassDEP are Entitled to Summary Decision on the Issue of Whether MassDEP was Required to Consider and Address Petitioners’ Alleged Water Policy Issues
The Petitioners ground their alleged claim regarding water policy issues on the “interrelationship between the air permit herein appealed and the public policy issues raised by using public cooling water to cool the proposed plant.”  Petitioners’ Memorandum, pp. 5-8.  They claim there are “unaddressed questions raised by using public drinking water for power generation cooling purposes and the potential impacts on wetlands.”  Id.  The Petitioners seem to contend that this is a violation of G.L. c. 21A § 8, stating “counsel for petitioner has drawn Department’s attention to the requirements of M.G.L. c. 21A, sec. 8,” (id. at p. 6) which provides in relevant part the following:

§ 8.  Function, Officers and Duties of Departments; Advisory Board.
  The department of environmental protection shall include the bureau of environmental sanitation and all the powers and duties assigned to said bureau which relate to . . . .

In regulating or approving any pollution prevention, control or abatement plan, strategy, or technology, through any permit, license, regulation, guideline, plan approval or other departmental action affecting or prohibiting the emission, discharge, disposal, release, or threat of release of any hazardous substance to the environment, or in establishing standards for such emission, discharge, disposal, release, or threat of release, pursuant to any statute administered by said department, the department may consider the potential effects of such plans, strategies and technologies on public health and safety and the environment that may arise through any environmental medium or route of exposure that is regulated by the department pursuant to any statute; and said department shall act to minimize and prevent damage or threat of damage to the environment. In no event shall the department authorize implementation of any plan, strategy or technology less protective of the environment than required by any applicable federal statute, regulation, permit, license, or plan approval.

The Petitioners do not explain how this provision was allegedly violated.  They claim only that MassDEP failed to “consider[] other environmental media . . . .”  Petitioners’ Memorandum, pp. 6, 8.  


As MassDEP and PVEC have argued, the Petitioners claim is insufficient.  It’s not apparent what constitutes the alleged legal violation.  More importantly, there is an insufficient factual foundation.  There are only conclusory statements, arguments, and allegations.  There are no supporting affidavits or other proper evidentiary materials for purposes of summary decision.


The Petitioners’ alleged claim appears to lie in their preference for air-cooling technology over wet-cooling.  MassDEP considered and responded to these assertions during the public comment period.  See Air Permit, response to comments.  MassDEP stated:

Both dry cooling and wet cooling have their environmental and economic, advantages and disadvantages.  Dry cooling saves on water use, but uses more fuel and creates more pollution, and noise levels are increased.  Wet cooling uses more water, but results in more efficient, quieter, and a lower emitting (per unit of power output) power plant.

MassDEP argues, as evidenced by the above comment, that it was aware of the policy distinctions raised by the Petitioners.  “[T]he Department balanced the considerations about air policy and water policy and decided that on balance the use of wet cooling was more protective of the environment.”  MassDEP’s Opposition, p. 6.  When it issued the Air Permit, it conditioned that permit “to ensure that the project does not violate 310 CMR 7.00, and the Department has determined that the plant, as designed and conditioned, will not violate 310 CMR 7.00.”  MassDEP’s Opposition, p. 5.  
For the above reasons, the Petitioners have failed to state a claim and summary decision should be entered in favor of PVEC and MassDEP on the alleged claim.  In sum, the Petitioners have not created a genuine issue of material fact for adjudication.
V.
PVEC and MassDEP are Entitled to Summary Decision on the Issue of Whether The Air Permit was Issued to a Different Entity Than The Entity That Submitted the Application

The Petitioners argue that the Air Permit was improperly issued to an entity that was different from the entity that filed the application.  PVEC, however, has submitted undisputed affidavits undermining the Petitioners’ claim.


PVEC submitted affidavits from Matthew Palmer, its Project Manager since 1997, who testified from his personal knowledge regarding the name change to PVEC.  Mr. Palmer testified that the application for the Air Permit was filed by Westfield Land Development Company, LLC.  Palmer Aff., ¶ 3.  While the application was pending, the applicant’s name was changed to Pioneer Valley Energy Center, LLC, or PVEC.  Id. at ¶ 4.  He testified that PVEC is not a separate legal entity, it is “the new name of the entity first named Westfield Land Development Company, LLC.”  Id.  He submitted supporting documentation from the Secretary of State’s Office showing that proper corporate filings were made to effectuate the name change.  Id.  On June 3, 2009, PVEC notified MassDEP of the name change to PVEC.  Second Palmer Aff., ¶¶ 1-3.  Mr. Palmer testified that “[d]uring the entire period from the filing of the Air Plan Application for the PVEC project until the present, there has not been any change in the ownership of the LLC that initially was named ‘WLDC’ and currently is named ‘PVEC.’”    Second Palmer Aff., ¶ 3.  
The Petitioners have not identified any legal prohibitions against an applicant for an air permit changing its name in the course of permit proceedings.  The Petitioners’ citation to regulations
 concerning certification for certain information to be submitted to MassDEP and the requirement for notification of a transfer of ownership of an existing facility are not relevant to the facts in this case, where the legal entity that submitted the application simply changed its name.  Accordingly, summary decision should be entered in favor of MassDEP and PVEC on this claim.    
CONCLUSION

For all the above reasons, summary decision should be entered in favor of MassDEP and PVEC on all alleged claims.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� Somerset is ambiguous with respect to whether “formal” intervention would be required.  Somerset, supra.  There, it was noted that, unlike here, there was no record of any participation by the petitioners in the permit proceedings.  The Presiding Officer observed that the petitioners “have not asserted that they filed a petition to intervene or even submitted as a group comments during the public comment period on the permit.”  Also, the Presiding Officer pointed out that in Somerset there was no “evidence to suggest, nor has CLF asserted, that it acted on behalf of the twelve citizens prior to filing this appeal.”  Id.   Further, as in Matter of Riverside, Docket No. 88-132, Decision and Order on Motions to Intervene and Requests for Hearing (July 15, 1988), the Department in this case notified the Westfield Concerned Citizens of the permit’s issuance.  Unlike, Riverside, however, the Petitioners here did not formally petition for intervention. 





� PVEC acknowledges in a footnote that the Superior Court decision and the pending appeal render the issue of standing in an air permit appeal “unresolved.”  PVEC Memorandum, p. 5, n. 2.  Although MassDEP adopted PVEC’s standing argument, it disagreed with this statement, asserting that it has appealed the Superior Court decision and “prior Department precedent controls on the issue,” citing Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision (August 9, 1999).  MassDEP’s Memorandum, p. 2, n. 2.  Duffy Brothers was a wetlands case in which the administrative law judged interpreted G.L. c. 30A ¶10A similarly to the Somerset interpretation.  I am not persuaded to follow MassDEP’s position given: (1) the absence of cited authority for the proposition that Duffy Brothers is binding under these circumstances, (2) varied decisions in Department cases, with the most recent being SEMASS and Covanta, and (3) the pending case in the court of appeals.  Compare Matter of Somerset, particularly footnotes 8 and 9 (and decisions cited therein), with Matter of Riverside, Docket No. 88-132, Decision and Order on Motions to Intervene and Requests for Hearing (July 15, 1988), and Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision (August 9, 1999) (noting that there was no evidence that others “participated” in the permit review process, and thus with “no contrary evidence” “neither the ten citizen group petitioner nor any members or compositional variant of it intervened” in the permit process), and Matter of SEMASS, Docket No. 2010-051, Recommended Final Decision (December 20, 2010), adopted by Final Decision (January 18, 2011), and Matter of Covanta Springfield, LLC, Docket No. 2010-059, Recommended Final Decision (March 4, 2011), adopted by Final Decision (March 28, 2011).


� See generally http://www.epa.gov/ttn/naaqs/


� Ms. Carpenter’s affidavit is irrelevant to this issue because it addresses air monitoring, not air modeling.


� PVEC also demonstrated that MassDEP’s handling of the comments complied with analogous federal regulations.  PVEC Memorandum, p. 8.  





� The Petitioners cited 310 CMR 7.01(2)(c) and 7.01(2)(d).
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