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RECOMMENDED FINAL DECISION
INTRODUCTION

A group of eleven residents (“the Petitioners”) has appealed the “Permit for Industrial Sewer User Final Approval”
 (“Sewer Permit”) that was issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) for the electric generating facility proposed by Pioneer Valley Energy Center, LLC (“PVEC”).  The Sewer Permit allows the discharge of wastewater into the city sewer system, which flows into the Westfield wastewater treatment plant (hereinafter “POTW” for “publicly owned treatment works”).  I am issuing this Recommended Final Decision after the parties elected not to have an adjudicatory hearing and instead to submit the case upon the record. 
In this decision I have assumed, based upon prudential considerations, that the Petitioners have standing.  Regarding the remaining issues, I recommend that MassDEP’s Commissioner issue a Final Decision entering summary decision in favor of MassDEP and PVEC on the Petitioners’ first claim.  There are no genuine issues of material fact regarding whether MassDEP complied with the G.L. c. 30 § 61 requirement that it consider reasonably foreseeable climate change impacts.  The undisputed evidence amply demonstrates that MassDEP sufficiently considered such impacts.  Regarding the Petitioners’ second claim, I recommend that it be dismissed for the Petitioners’ failure to prosecute and failure to sustain their case.  In the alternative, a preponderance of the evidence shows that PVEC’s discharge will not cause an adverse impact to the POTW’s receiving waters or “pass through” the POTW.  The Sewer Permit therefore complies with 314 CMR 7.05.  For all the above reasons, the Sewer Permit was appropriately issued and should be upheld in the Final Decison.

BACKGROUND
The project includes construction of a 400 megawatt electric generating facility, using natural gas and ultra low sulfur distillate oil (“ULSD”) to generate power.  Palmer Aff., Ex. A, Appendix A, pp. 1, 3.  Electric energy will be produced using a combustion turbine and heat recovery steam generator.  “Cooling water for the system will be provided by an evaporative wet cooling tower.”  Palmer Aff., Ex. A, Appendix A, p. 1.  
The facility will be constructed on a vacant site, totaling approximately 44 acres.  The facility itself will lead to alteration of 12 of the 44 total acres.  The location is approximately one mile north of the Massachusetts Turnpike and three quarters of a mile west of U.S. Route 202.  Palmer Aff., Ex. A, Appendix A, p. 1.    

A sewer connection permit is necessary to handle wastewater discharges from the heat recovery steam generator and cooling tower and periodic equipment cleaning.  Palmer Aff., Ex. A, Appendix A, p. 1, 2.  “The typical wastewater discharge rate from the facility is expected to be less than 230,000 gallons per day, with a peak wastewater discharge rate of up to approximately 340,000 gallons per day during periods of ULSD firing.” Palmer Aff., Ex. A, Appendix A, p. 2.  The Sewer Permit authorizes PVEC to connect the facility to the City of Westfield sewer system in order to discharge pre-treated industrial wastewater to the POTW.  Palmer Aff., ¶ 3.  The city has issued a local wastewater discharge permit to PVEC to discharge to the POTW (“Local Permit”).  Palmer Aff., Ex. A, Appendix A, p. 2.  
The city holds a National Pollutant Discharge Elimination System (“NPDES”) permit from the United States Environmental Protection Agency (“EPA”) for the POTW to discharge up to 6.1 million gallons per day of treated wastewater to the Westfield River.  Through 2007, the actual discharge was approximately 4 million gallons per day.  The maximum discharge from the PVEC facility represents approximately 16% of the permitted available capacity, on an annual daily average basis.  Palmer Aff., Ex. A, Appendix A, p. 2.  Among other things, the Sewer Permit requires PVEC to comply with “EPA General Pretreatment Regulations for Existing and New Sources of Pollution, 40 CFR 403, the City of Westfield Sewer Use Ordinance and Industrial Program (“IPP”), any industrial discharge permit issued by the City of Westfield, and the local effluent limitations established therein.  The most stringent limitations shall prevail.”   Palmer Aff., Ex. A, Appendix A, p. 2.  Neither the Local Permit nor the NPDES permit is subject to review in this appeal.  
The issues for adjudication were previously framed as follows: 
1. Whether the Petitioners have standing.

2. Whether the Petitioners’ claim under the Massachusetts Environmental Policy Act M.G.L. c.30, §§ 61-62H ("MEPA") that MassDEP did not sufficiently consider reasonably foreseeable climate change impacts under G.L. c. 30 § 61 can and should be adjudicated in this appeal.

a. It if can and should be adjudicated in this appeal, did MassDEP comply with G.L. c. 30 § 61 by sufficiently “consider[ing] reasonably foreseeable climate change impacts . . . ” with respect specifically to what was approved in the Permit.  

3. Whether the Petitioners have stated a claim that the Permit violates the Clean Waters Act, G. L. c. 21, §§ 26-53, based upon alleged discharge of pollutants from PVEC to the Westfield Wastewater Treatment Plant that are not monitored by the Plant before discharge to the Westfield River.
b. If yes, can and should such claim be adjudicated in this appeal?

c. If yes, does the Permit in fact violate the Clean Waters Act?

d. If yes, what is the appropriate remedy?

SUMMARY OF PROCEDURAL POSTURE
PVEC previously moved to dismiss with regard to Issues 1 and 3 and for summary decision regarding Issue 2.  See PVEC’s Memorandum (May 27, 2011).  MassDEP previously moved to dismiss with respect to all three issues.  See MassDEP’s Memorandum (June 2, 2011).  The Petitioners opposed those motions.  See Petitioners’ Initial Brief; Petitioners’ Memorandum (June 3, 2011); Petitioners’ Memorandum (June 10, 2011).  After considering the parties’ arguments, I decided for prudential considerations, and to be consistent with other similar decisions, to assume the Petitioners have standing.  See Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, Recommended Final Decision (July 6, 2011), adopted by Final Decision (July 28, 2011).  I therefore denied the motions to dismiss with respect to Issue 1.  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).  I also denied PVEC’s and MassDEP’s motions to dismiss with respect to Issue 3.  I found that the Petitioners had met the minimal pleading requirements and stated a claim with respect to Issue 3.  Regarding Issue 2, I found that summary decision should be entered on behalf of MassDEP and PVEC.  
Based upon the above rulings, I decided that the appeal would proceed to an adjudicatory hearing on Issue 3.  The Petitioners subsequently moved for summary decision on Issue 3, arguing that there were no disputed issues of material fact and they were entitled to summary decision as a matter of law.  MassDEP and the Applicant opposed the motion.  I denied the motion for summary decision, stating that I would ultimately explain the ruling in a Recommended Final Decision.  See Ruling and Order on Petitioners’ Motion for Summary Decision (August 29, 2011).  Issue 3 was therefore postured to proceed to an adjudicatory hearing on the merits.
On August 26, 2011, approximately one week before the scheduled adjudicatory hearing, the Petitioners withdrew their only pre-filed testimony, which was the testimony of their expert witness, Andrea Donlon. 
  MassDEP and the Applicant subsequently filed a motion to dismiss for failure to prosecute.  I held a hearing via telephone conference to discuss the status of the case and “the extent to which the Petitioners ha[d] met their evidentiary burden.”  See August 29, 2011 email from OADR to the parties.  Given the Petitioners’ withdrawal of their only pre-filed testimony, I inquired about what was left to adjudicate at the scheduled adjudicatory hearing.  The Petitioners’ counsel agreed that a hearing was not necessary, that the Petitioners did not want to have an adjudicatory hearing, and that she believed the Petitioners were entitled to a summary decision in their favor, notwithstanding my prior denial of the Petitioners’ motion for summary decision.  I subsequently issued a ruling requiring the Petitioners to show cause why the appeal should not be dismissed for the Petitioners failure to sustain their case under 310 CMR 1.01(11)(e).  I also cancelled the adjudicatory hearing, based upon the Petitioners’ waiver of the hearing and the absence of any opposition to the waiver.  See Ruling and Order Regarding Hearing (September 1, 2011).  The Petitioners have since filed a response to the motion to dismiss and to my order to show cause.  See Petitioners’ Opposition to Motion to Dismiss for Failure to Prosecute and Motion to Dismiss for Failure to Sustain Case (August 26, 2011).
BURDENS OF PROOF AND STANDARD OF REVIEW

On July 6, 2011, I entered a Ruling and Order Regarding Schedule and Burden of Proof, in response to the Petitioners’ inquiries regarding the allocation of the burden of proof in this appeal.  See Ruling and Order Regarding Schedule and Burden of Proof (July 6, 2011).  I stated that the relative burdens would be allocated as discussed in Matter of Rinaldi, Docket No. 2010-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  I gave the Petitioners an opportunity to object and further brief the issue, but they did neither.  Rinaldi allocated the burden as follows:

As the party challenging MassDEP’s issuance of a permit, the Petitioners have the burden of going forward by producing credible evidence in support of their position.  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006).

“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
Standard for Summary Decision.  The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)). 


Standard for Failure to Sustain Case.  Under 310 CMR 1.01(11)(e), a directed decision may be granted against the petitioner for failure to sustain a direct case where its pre-filed testimony and exhibits do not meet its burden of going forward or show no right to relief on its claims as a matter of law. 
  Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011) (citing Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)).  “Whether the party bearing the burden of going forward has sustained its burden is determined from its direct case, which is generally its prefiled testimony and exhibits.”  Matter of Trammell Crow Residential, supra.   “Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues.”
 Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999).  Dismissal is appropriate when the petitioner's pleadings and the full written text of the testimony of his witnesses on direct examination show “that a hearing would serve no useful purpose.”  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010).  “[C]redible evidence has both a quantitative and a qualitative component.”  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010) (quoting Butler v. City of Waltham, 63 Mass. App. Ct. 435, 441 (2005).  “Quantitatively, the evidence must provide specific factual support for each of the claims of particularized injury ... [and] qualitatively, the evidence must be of a type on which a reasonable person would rely to conclude that claimed injury will likely flow from the ... action”  Id.  Conjecture, personal opinion, and hypothesis are therefore insufficient.  Id.  The Adjudicatory Rules further provide that: “Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable people are accustomed to rely in the conduct of serious affairs.” 310 CMR 1.01(13)(h).

DISCUSSION
I.
Prudential Considerations Militate in Favor of Assuming That the Petitioners Have Standing
I previously denied MassDEP’s and PVEC’s motions to dismiss for lack of standing.  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).  The Petitioners contended they have standing to appeal the Sewer Permit pursuant to 
G.L. c. 30A, § 10A.  That statute provides that any group of no less than ten persons may “intervene” in “any adjudicatory proceeding” in which “damage to the environment” is or may be at issue.  G.L. c. 30A, § 10A; see Matter of Somerset Power, Recommended Final Decision (June 13, 2008), adopted by Final Decision (August 19, 2008).  The statute provides in relevant part that: 

Notwithstanding the provisions of section ten, not less than ten persons may intervene in any adjudicatory proceeding as defined in section one, in which damage to the environment as defined in section seven A of chapter two hundred and fourteen, is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such proceeding shall include the disposition of such issue. . . . Any such intervener shall be considered a party to the original proceeding for the purposes of notice and any other procedural rights applicable to such proceeding under the provisions of this chapter, including specifically the right of appeal.

 G.L. c. 30A, § 10A.  

Relying primarily on Somerset Power, supra, PVEC contended that the Petitioners lack standing to initiate this appeal of the Sewer Permit because there is no evidence that the ten citizens group intervened “formally” in the proceeding prior to issuance of the permit. 
  PVEC’s Memorandum, p. 7; see Somerset Power, supra.   PVEC asserted that there was no intervention or formal request to intervene in the Sewer Permit proceeding.  They also argued that “the group of eleven individuals who filed the appeal here did not file written comments on the draft Sewer Permit as a group.”    PVEC’s Memorandum, pp. 7-8 (emphasis in original).  
PVEC did not dispute that at least some of the Petitioners participated in the public comment period for the Sewer Permit.  PVEC’s Memorandum, p. 5.  Indeed, the Palmer affidavit references and attaches comments from a group called the Westfield Concerned Citizens.  PVEC also argued that even though two sets of comments were filed on behalf of a group called Westfield Concerned Citizens, there was no indication of who was in that group when they commented, and there was no formal request to intervene.  PVEC’s Memorandum, p. 8.  
The Petitioners responded that the Westfield Concerned Citizens group “effectively” intervened in the adjudicatory proceeding on behalf of all members. 
  Petitioners’ Initial Brief, p. 13.  The Petitioners also countered that they were all part of the Westfield Concerned Citizens group.
  Petitioners’ Memorandum (June 3, 2011), p. 4.  They also asserted that several of them “physically attended the public hearing on the draft sewer permit and identified themselves as part of the Westfield Concerned Citizens.”  Id. at p. 5. 
Recently, the Department’s construction of G.L. c. 30A, § 10A in Somerset Power was not adopted on appeal by the Superior Court.  See Conservation Law Foundation v. Department of Environmental Protection, Suffolk Superior Court, C.A. No. 2008-05688, Memorandum of Decision and Order on Plaintiffs’ Motion for Judgment on the Pleadings (Hines, J.), September 16, 2010.  That decision was appealed to the Appeals Court, but the proponent withdrew the project application, and thus the appeal was dismissed before the record on appeal was filed.  Given the withdrawal of the project, the Superior Court Decision was vacated on mootness grounds.  A motion to vacate the Somerset Final Decision is pending in the Office of Appeals and Dispute Resolution.  Given the uncertain future of Somerset, it is prudent under these circumstances to assume but not decide here that the Petitioners have standing under G.L. c. 30A, § 10A to challenge the Sewer Permit.  That was the course of action recently adopted in three recent MassDEP Final Decisions.  See Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, Recommended Final Decision (July 6, 2011), adopted by Final Decision (July 28, 2011); Matter of Covanta Sprinfield, LLC, Docket No. 2010-059, Recommended Final Decision (March 4, 2011), adopted by Final Decision (March 28, 2011); Matter of SEMASS, Docket No. 2010-051, Recommended Final Decision (December 20, 2010), adopted by Final Decision (January 18, 2011).  I therefore previously decided to assume that the Petitioners have standing and denied the motion to dismiss.
  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).  
II.
Compliance with the Climate Change Consideration Requirement in G.L. c. 30 § 61 is Reviewable in this Appeal and MassDEP Sufficiently Considered Reasonably Foreseeable Climate Change Impacts

I previously allowed PVEC’s motion for summary decision on this issue, the Petitioners’ first claim, finding that there were no genuine issues of material fact and summary decision should be entered in favor of PVEC and MassDEP.  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).

It is undisputed that the proposed facility was subject to and underwent review pursuant to the Massachusetts Environmental Policy Act, G.L. c. 30 §§ 61-62H (“MEPA”) with the Executive Office of Energy and Environmental Affairs (“EOEEA”).  Palmer Aff., Ex. A, Appendix A, pp. 1-2.  In that process PVEC prepared an Environmental Notification Form and Draft and Final Environmental Impact Reports (respectively, “DEIR” and “FEIR”), ultimately resulting in issuance of a Certificate that the FEIR complied with MEPA.  
The Petitioners assert that when MassDEP issued the Sewer Permit it failed to comply with G.L. c. 30 § 61 of MEPA.  Section 61 provides in pertinent part the following:
All agencies, departments, boards, commissions and authorities of the commonwealth shall review, evaluate, and determine the impact on the natural environment of all works, projects or activities conducted by them and shall use all practicable means and measures to minimize damage to the environment. Unless a clear contrary intent is manifested, all statutes shall be interpreted and administered so as to minimize and prevent damage to the environment. Any determination made by an agency of the commonwealth shall include a finding describing the environmental impact, if any, of the project and a finding that all feasible measures have been taken to avoid or minimize said impact.

In considering and issuing permits, licenses and other administrative approvals and decisions, the respective agency, department, board, commission or authority shall also consider reasonably foreseeable climate change impacts, including additional greenhouse gas emissions, and effects, such as predicted sea level rise.
G.L. c. 30 § 61 (emphasis supplied).  The Petitioners argued that MassDEP failed to comply with the second paragraph requiring consideration of reasonably foreseeable climate change impacts.   
A. Compliance with the Section 61 Requirement at Issue Here is Reviewable in This Appeal  
At the Pre-Screening/Pre-Hearing Conference, I raised the question whether I had jurisdiction to resolve this issue because it arises under MEPA.  As a general matter, "challenges to a project's status under MEPA . . . cannot be decided in a Department appeal."  Matter of Fan Pier Development, Docket No. 09-067, Final Decision (December 16, 2009); accord Matter of IKEA Property, Docket No. DEP-04-669, Ruling on Motion to Dismiss (March 10, 2005).  PVEC and the Petitioners argued that even though the requirement at issue arises within the MEPA statute, the general rule precluding review of MEPA compliance in a permit appeal does not apply here.  They submit that I have jurisdiction over this claim and that I should resolve it in this appeal because it is part and parcel of MassDEP’s decision whether to issue the Sewer Permit.
  It is not a separate determination to be made by EOEEA.  Thus, PVEC and the Petitioners concluded it should be resolved as part of the permit appeal.  I agree, and find the determination at issue here is an independent agency decision that is part of the permitting process.  See generally Matter of Northland Residential Corporation, Docket No. 2003-138, 2003-146, Motion Rulings (April 26, 2004), adopted by Final Decision (June 28, 2004) (“The other claims address issues about the specific section 61 findings that DEP made in connection with the permits and are thus appealable, so long as those findings were within DEP's purview.”).  It is therefore reviewable in this appeal.
B. There is no Genuine Issue of Material Fact that The Department Sufficiently Considered Reasonably Foreseeable Climate Change Impacts
The term “consider” is not defined in G.L. c. 30 § 61.  I must therefore decide what “consider” means in the context of § 61 and determine whether there was sufficient consideration in this case.

The primary duty in interpreting a statute is “to effectuate the intent of the Legislature in enacting it.”  International Org. of Masters v. Woods Hole, Martha’s Vineyard & Nantucket S.S. Auth., 392 Mass. 811, 813, 467 N.E.2d 1331 (1984).  The language of the statute is the “principal source of insight into legislative intent.”  Providence & Worcester R.R. v. Energy Facilities Siting Bd., 453 Mass. 135, 142, 899 N.E.2d 829 (2009) (quoting New Bedford v. Energy Facilities Siting Council, 413 Mass. 482, 485, 597 N.E.2d 1032 (1992)).  Where the words are “plain and unambiguous” in their meaning, they are viewed as “conclusive as to legislative intent.”  Serilite Corp. v. Continental Cas. Co.,  397 Mass. 837, 839, 494 N.E.2d 1008 (1986).  Where the meaning of a statute is not plain from its language, then it is appropriate to consider “the cause of its enactment, the mischief or imperfection to be remedied and the main object to be accomplished, to the end that the purpose of its framers may be effectuated.”  DiFiore v. American Airlines, Inc.,  454 Mass. 486, 490, 910 N.E.2d 889 (2009) (quoting Industrial Fin. Corp. v. State Tax Comm’r,  367 Mass. 360, 364, 326 N.E.2d 1 (1975)).

An administrative agency’s interpretation of a statute the agency is charged with enforcing is entitled to “substantial deference.”  Commerce Ins. v. Commissioner of Ins., 447 Mass. 478, 481, 852 N.E.2d 1061 (2006); accord Massachusetts Med. Soc’y v. Commissioner of Ins., 402 Mass. 44, 62, 520 N.E.2d 1288 (1988) (“Where the [agency's] statutory interpretation is reasonable ... [we do] not supplant [its] judgment”).
Statutory Framework and Background.  The provision at issue, the second paragraph G.L. c. 30 § 61, was added in 2008 pursuant to Section 7 of the Global Warming Solutions Act (or “Act”), St. 2008, c. 298.  The Act is a comprehensive legislative enactment to regulate greenhouse gas emissions.  "Greenhouse gas" is defined as “any chemical or physical substance that is emitted into the air and that the department may reasonably anticipate will cause or contribute to climate change including, but not limited to, carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons and sulfur hexafluoride.”  G.L. c. 21N § 1.  
The Act establishes a number of requirements for reducing greenhouse gas emissions.  For example, it includes targets that mandate that the Commonwealth: (1) reduce its greenhouse gas emissions by 10 to 25% of 1990 levels by 2020; (2) reduce its greenhouse gas emissions by at least 80% of 1990 levels by 2050; and (3) develop interim 2030 and 2040 emissions limits, to "maximize the ability of the [C]ommonwealth to meet the 2050 emissions limit."  G.L. c. 21N, §§ 3(b), 4(a).  Further, the Act mandates that state agencies establish a greenhouse gas registry and reporting system, and calculate a 1990 baseline emissions level as well as a 2020 business-as-usual projection.  G.L. c. 21N, §§ 2, 3.  The Act also mandates that state agencies implement "regulations establishing a desired level of declining annual aggregate emission limits for sources or categories of sources that emit greenhouse gas emissions," and establish "[e]missions levels and limits associated with the electric sector." G.L. c. 21N, §§ 3(c),(d).  The Act does not specify policies for achieving the emissions reduction targets.  Instead, it broadly empowers certain state agencies to conduct analysis and implement policies in order to realize the targets.

The Climate Change Consideration Amendment.  The first paragraph of G.L. c. 30 § 61 requires that all “agencies . . . review, evaluate, and determine the impact on the natural environment of all works, projects or activities conducted by them and shall use all practicable means and measures to minimize damage to the environment. . . .  Any determination made by an agency of the commonwealth shall include a finding describing the environmental impact, if any, of the project and a finding that all feasible measures have been taken to avoid or minimize said impact.”  G.L. c. 30 § 61 (emphasis added).  Notably, the § 61 amendment at issue is set off in a separate paragraph from the preceding paragraph.  The amendment does not include language requiring the “review, evaluat[ion], and determin[ation]” of or “finding[s] describing the environmental impact” with respect to climate change.  Instead, it requires that the agency, department, board, commission, or authority of the Commonwealth “consider” “reasonably foreseeable climate change impacts” when issuing permits, licenses, and other administrative approvals and decisions.  This suggests, as PVEC argues, that the legislature intended to require a relatively narrower or more circumscribed scope of review with respect to climate change.  See e.g. Matter of William T. Matt, Docket No. 97-011, Final Decision (October 7, 1998) (interpreting what it means to “consider” penalty factors); Matter of Roofblok Limited, Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010).  
In the context of the statutory requirement that the Department “consider” specified penalty factors, it was determined that “consider” does not require “any particular quantum or degree of consideration [by the Department].”  Matter of Matt, supra.  Thus, it was previously concluded that “what is required is that the penalty factors be thought about and taken into account [by the Department].”  Id.  “Not thinking about a factor or not taking it into account clearly does not meet this requirement.  Neither the administrative penalty statute nor the administrative penalty regulations requires, on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.”  Id.    
Despite the legislature’s use of “consider,” the Petitioners contended that because the consideration provision is part of G.L. c. 30 § 61, MassDEP was required to make specific findings with respect to climate change.  They conclude that MassDEP’s consideration of climate change was not sufficiently rigorous and detailed.  I disagree, and find that the undisputed evidence shows as a matter of law that MassDEP sufficiently complied with G.L. c. 30 § 61.
MassDEP’s Consideration of Climate Change.  Importantly, review of what MassDEP considered or should have considered must be confined to the scope and subject matter of the permit—sewering from the facility to the city sewer.
  See 301 CMR 11.12(5)(c) (agency must generally limit its § 61 findings to those aspects of the Project that are within the subject matter of any required permit);  Matter of Northland Residential Corporation, Docket No. 2003-138, 2003-146, Motion Rulings (April 26, 2004), adopted by Final Decision (June 28, 2004) (because sewering was the subject matter of the permits under review, MassDEP did not have jurisdiction to make § 61 findings outside the scope of sewering); Matter of Ikea Property, Inc., Docket No. 2004-669, Ruling on Motion to Dismiss (March 10, 2005) (an Agency's § 61 responsibility is limited to “those aspects of the Project that are within the subject matter of any required permit).  Here, the undisputed facts show that MassDEP met its G.L. c. 30 § 61 climate change consideration requirement for purposes of the narrow sewer permit at issue.  
MassDEP first considered climate change with respect to the entire project, including the sewer permit, during the MEPA process.  In fact, because the Secretary of EOEEA required an Environmental Impact Report, DEP was required to make “section 61 findings” when it issued the sewer connection permit.  See 301 CMR 11.12(5); Matter of Northland Residential Corporation, Docket No. 2003-138, 2003-146, Motion Rulings (April 26, 2004), adopted by Final Decision (June 28, 2004).  Those findings had to specify in detail:

all feasible measures to be taken by the Proponent ... to avoid Damage to the Environment or, to the extent Damage to the Environment cannot be avoided, to minimize and mitigate Damage to the Environment to the maximum extent practicable; ... and the anticipated implementation schedule that will ensure that mitigation measures shall be implemented prior to or when appropriate in relation to environmental impacts.
301 CMR 11.12(5)(a).
The record reveals that during the MEPA process, MassDEP conducted a relatively extensive review, which included its consideration of greenhouse gas emissions.  Indeed, as part of the MEPA process, PVEC was required to comply with the Greenhouse Gas Emissions Policy and Protocol, which obligated PVEC to quantify the greenhouse gas emissions and avoid, minimize or mitigate such emissions and compare greenhouse gas emissions with a code compliant baseline, the proposed alternative, and alternatives with greater greenhouse gas emissions.  Palmer Aff., Ex. G, p. 4; Ex. H, pp. 7-10; Ex. I, p. 2.  The EOEEA enacted the Greenhouse Gas Emissions Policy and Protocol in 2007 after it determined that the phrase “damage to the environment” in MEPA includes the emission of greenhouse gases caused by projects subject to MEPA review. 
  The Greenhouse Gas Emissions Policy and Protocol was specifically amended in 2009 to reflect the new requirement in G.L. c. 30 § 61 with respect to consideration of reasonably foreseeable climate change impacts. 
  Thus, EOEEA issued the revised Greenhouse Gas Emission Policy “to fulfill MEPA’s statutory obligations [including those under G.L. c. 30 § 61] to: (1) consider the reasonably foreseeable climate change impacts and greenhouse gas emissions of projects subject to MEPA review (and effects such as predicted sea level rise); and (2) take all feasible measures to avoid, minimize, or mitigate ‘damage to the environment’.”  

Pursuant to the Greenhouse Gas Emissions Policy and Protocol and MEPA, the MEPA process necessarily included MassDEP’s consideration of reasonably foreseeable climate change impacts.  For example, on January 14, 2008, MassDEP commented on the ENF.  It included comments related to greenhouse gases, including the requirement that PVEC comply with the MEPA Greenhouse Gas Emissions Policy and Protocol requiring quantification of the greenhouse gas emissions, analyses to avoid, minimize or mitigate such emissions, and an alternative comparison.  Palmer Aff., Ex. G, p. 4.

On October 10, 2008, MassDEP commented on the Draft Environmental Impact Report.  Section V of those comments includes two and one-half single-spaced pages of comments and analyses regarding PVEC’s compliance with the Greenhouse Gas Emissions Policy, particularly with regard to anticipated CO2 emissions and mitigation measures and alternatives.  Palmer Aff., Ex. H, pp. 7-10.  Among the comments was one particularly relevant here—MassDEP discussed greenhouse gas emissions associated with water cooling versus air cooling, and stated that the greenhouse gas emissions from water cooling are generally lower than those associated with air cooling.  Palmer Aff., Ex. H, p. 8.  

On February 27, 2009, MassDEP commented on the Final Environmental Impact Report.  The comments included approximately one page of comments and analyses regarding PVEC’s compliance with the Greenhouse Gas Emissions Policy, particularly with regard to anticipated CO2 emissions and mitigation measures and alternatives.  Palmer Aff., Ex. I, pp. 2-4.
After the MEPA process, when MassDEP issued the Sewer Permit, it included Appendix A to the Sewer Permit, which is titled “Findings Pursuant to M.G.L. Chapter 30, Section 61.”  Section V lists environmental impact areas, which includes “Greenhouse Gas Emissions,” in addition to four other categories of impacts: Air Quality—Construction, Air Quality—Operation, Noise, and Wastewater.  Palmer Aff., Ex. A, Appendix A, p. 4.  The matrix in this section lists the: (1) EIR category of Greenhouse Gas Emissions, (2) the resulting impact as “Operational air quality,” (3) mitigation measures, (4) the associated funding responsibility, and (5) the “schedule,” presumably for implementation.  Below is the referenced section of the matrix with respect to greenhouse gas emissions:
TABLE OF MITIGATION MEASURES AND FUNDING RESPONSIBILITY

	EIR Category
	Impact
	Mitigation
	Funding Responsibility
	Schedule

	Greenhouse Gas Emissions
	Operational Air Quality
	Acquire CO, allowances and otherwise meet the applicable requirements of the MassDEP CO, Budget Trading Program
	PVEC Estimated Cost: $4,000,000
	Annually

	
	
	Implement building and design GHG mitigation measures including high-efficiency HVAC  systems, elimination or reduction of refrigerants, window glazing, super insulation, and motion sensors
	PVEC Estimated Cost: n/a
	During Operation

	
	
	Submit a feasibility analysis for the installation of a water turbine in the cooling water supply line. Work with MassDEP to implement the proposal or select an alternative, comparable mitigation project.
	PVEC Estimated Cost: n/a
	Prior to MassDEP Air Plan Approval

	
	
	Continue to explore and report back to MassDEP on the potential for biofuel use and turbine performance.
	PVEC Estimated Cost: n/a


	During Operation

	
	
	Provide certification to MEPA that all proposed GHG mitigation measures, or other equivalent measures, have been incorporated into the project.
	PVEC Estimated Cost: n/a


	Following construction





In the Sewer Permit, MassDEP made the following findings pursuant to G.L. c. 30 § 61 and 301 CMR 11.12:  “Based upon the Environmental Impact Reports and the review of the record, MassDEP finds that the implementation of the requirements of its permits constitute all feasible measures to avoid damage to the environment and will minimize and mitigate damage to the environment to the maximum extent practicable, within the subject of the required permits.”  Palmer Aff., Ex. A, Appendix A, p. 4.  Further, MassDEP found “based on its review of the MEPA documents and the application materials submitted, that feasible measures will be taken to avoid damage to the environment, and where damage to the environment cannot be avoided, that all practicable measures will be implemented to prevent or minimize adverse impacts to air quality and the environment, and to the Westfield wastewater treatment system infrastructure.  MassDEP will include appropriate conditions within air quality conditional approval and the sewer user permit to assure compliance with the mitigation measures discussed above.”  Palmer Aff., Ex. A, Appendix A, p. 6.  
The Petitioners claim there are deficiencies with the above consideration of climate change.  In particular, they allege that MassDEP “has the obligation to consider reasonably foreseeable climate change impacts on the following three activities: (1) water withdrawal of up to two million gallons of water per day to use for the facility’s cooling towers from the Tighe-Carmody Reservoir; (2) capacity of the Westfield Wastewater Treatment Plant to handle the 350,000 gallon per day discharge from the facility; and (3) impact on the Westfield River from discharge of PVEC’s water from the POTW to the River.”  Petitioners’ Memorandum (June 10, 2011), pp. 4-5.  The Petitioners’ arguments are not persuasive for several reasons.  First, the Act and the amendment to G.L. c. 30 § 61 are focused on reducing greenhouse gas emissions and other factors that may exacerbate climate change.  The Petitioners have not demonstrated how the activities that MassDEP allegedly failed to consider in the context of the narrow sewer permit relate to the reduction of greenhouse gas emissions and other factors that may exacerbate climate change.  Second, and just as important, the Petitioners’ arguments rest solely on their unsupported assertions and conclusory statements, without any evidentiary foundation for purposes of summary decision—a fatal omission.  Third, the Petitioners’ have not shown, as a matter of argument and evidence, for purposes of summary decision, how the alleged deficiencies fall within the scope of the permit, i.e., that the Department had authority to address the three areas in the Sewer Permit. See 301 CMR 11.12(5)(c) (agency must generally limit its § 61 findings to those aspects of the Project that are within the subject matter of any required permit);  Matter of Northland Residential Corporation, Docket No. 2003-138, 2003-146, Motion Rulings (April 26, 2004), adopted by Final Decision (June 28, 2004); Matter of Ikea Property, Inc., Docket No. 2004-669, Ruling on Motion to Dismiss (March 10, 2005).  
Given the above, the record amply discloses there is no genuine issue of material fact that MassDEP sufficiently considered reasonably foreseeable climate change impacts with respect to the Sewer Permit.  The Petitioners’ arguments to the contrary fall short of creating a genuine issue of material fact.  Summary decision should be entered on behalf of PVEC and MassDEP on the issue of whether MassDEP sufficiently considered reasonably foreseeable climate change impacts.
  
III.
The Petitioners have not Shown that the PVEC Discharge to the POTW may Adversely Impact the Receiving Waters or “Pass Through” the POTW
The Petitioners allege that PVEC’s discharge will “pass through” the POTW and adversely impact the receiving waters, in violation of 314 CMR 7.05(2)(g)(1).  I previously denied MassDEP’s and PVEC’s motions to dismiss this claim for failure to state a claim, finding that the Petitioners had met the relatively low threshold for stating a legal claim.  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).  Since then, however, this appeal has advanced from the pleading stage, but the Petitioners’ case has not.  Indeed, the Petitioners have not brought forth evidence to carry their burden of going forward, either for purposes of the previously denied summary decision motion or their case in chief on the merits.
  See supra. at p. 6 (discussing allocation of burdens).  I found previously that the Petitioners’ failure to carry their burden was fatal to their summary decision argument, and I therefore denied their motion for summary decision.
  More importantly, it is fatal to their case in chief, warranting dismissal for the failure to prosecute and to sustain the claim.  Alternatively, the undisputed evidence in the record shows by a preponderance of the evidence that the Sewer Permit does not violate 314 CMR 7.05.  See 310 CMR 1.01(13)(g) (allowing consideration on the merits without a hearing when, as here, the hearing is waived).     
It is undisputed that the Sewer Permit does not authorize PVEC to discharge its wastewater directly to the Westfield River.  Instead, the Sewer Permit would allow it to discharge treated wastewater to the POTW, which ultimately discharges to the Westfield River pursuant to the NPDES permit issued by EPA.

The Petitioners rooted their legal claim in MassDEP’s broad authority and statutory mandate to protect the waters of the Commonwealth and enhance the quality and value of water resources, citing the state Clean Water Act, G.L. c. 21 §§ 26-53.
  The Clean Water Act confers on the Department "the duty and responsibility . . . to enhance the quality and value of water resources and to establish a program for prevention, control, and abatement of water pollution." G. L. c. 21, § 27; see generally Entergy Nuclear Generation Co. v. Dep't of Envtl. Prot., 459 Mass. 319, 323-324 (2011).   
The specific legal foundation of the Petitioners’ claim lies in the regulatory framework governing sewer extensions and connections, 314 CMR 7.00.  Those regulations arise out of the Department’s authority under the Clean Water Act, specifically G.L. c. 21 § 43.  314 CMR 7.01.  The purpose of the regulations is to “insure proper operation of wastewater treatment facilities and sewer systems within the Commonwealth.”  Id.  Particularly relevant here is 314 CMR 7.05(2)(g)(1), which provides in relevant part:
1. General Prohibitions. An Industrial User shall not:

a. Discharge, or cause to be discharged to a POTW, any substances, materials, or wastewater that may:

i. harm the sewers, POTW wastewater treatment process or equipment;

ii. have an adverse impact on the receiving waters; or

iii. otherwise create a nuisance or endanger public health, safety, or the environment.

b. Introduce pollutants into POTWs that pass through the POTW or interfere with its operation or performance.

c. Discharge wastewater or allow discharge of wastewater through any sewer connection that would result in a hazard to the public health or safety.  
314 CMR 7.05(2)(g)(1) (emphasis added).  “Industrial User, or Indirect Discharger” means an “entity [like PVEC] that introduces pollutants into a municipal sewer system from any non-domestic source.”  314 CMR 7.02.  Under 314 CMR 7.02, “pass through” means:
the discharge of pollutants through the POTW into waters of the Commonwealth in quantities or concentrations which causes or significantly contributes to a violation of any requirement or limit of the POTW's permit . . . . 

I previously determined that the Petitioners had stated a claim because they sufficiently alleged that PVEC’s discharge to the POTW may have an adverse impact on the Westfield River notwithstanding the requirements of the NPDES permit.  See Ruling and Order on Motions to Dismiss and Motion for Summary Decision (June 28, 2011).  In particular, they alleged that PVEC will discharge up to 350,000 gallons per day of wastewater that contains priority pollutants, including “arsenic (0.16 µg/l), mercury (amount not disclosed), lead (0.13 µg/l), and acrylonitrile (1 µg/l).”  The Petitioners alleged that this will “add metals and toxins that exceed the effluent limitations and monitoring requirements of the” NPDES permit (emphasis added) for the city’s treatment plant.  Notice of Claim, p. 6.  “Studies show that discharge of acrylonitrile may lead to an adverse environmental impact on water quality and thus endanger public health and welfare.”  Notice of Claim, p. 6; Petitioners’ Initial Brief, p. 23.  The Petitioners alleged that this would exacerbate the existing water quality impairment of the river section into which the POTW discharges, resulting in an adverse impact.  The Petitioners had thus stated a claim.  See 310 CMR 1.01(6)(b) and 1.01(11)(d)2;  Matter of Duda, Docket Nos. 87-048, 663, Decision and Order of Hearing Officer on Motion to Dismiss (March 4, 1987).


The Petitioners’ Evidentiary Showing.  Although the Petitioners were able to allege a claim, they have since been unable to buttress their allegations with a factual foundation.  Upon the Petitioners’ voluntary and unconditional withdrawal of the pre-filed direct testimony of Ms. Donlon approximately one week before the scheduled adjudicatory hearing, they were left with no pre-filed testimony.  More to the point, the Petitioners have presented no direct testimony from a sufficiently qualified witness, or any direct testimony for that matter, showing that even if one were to assume arsenic, mercury, lead, and acrylonitrile were discharged from PVEC to the POTW, they would ultimately be discharged from the POTW in sufficient concentrations and volumes and under circumstances that may cause an adverse impact on the receiving waters.  It is not enough, as the Petitioners have done, to argue, conjecture, and assume that the PVEC discharge may lead to an adverse impact.  Rather, to meet their burden of going forward, the Petitioners were obliged to show affirmatively with evidence from a competent source that there may be an adverse impact on the receiving waters from PVEC’s discharge of arsenic, mercury, lead, and acrylonitrile to the POTW.  See Matter of Rinaldi, Docket No. 2010-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010) (discussing allocation of burden of proof in permit appeals);  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) (same); Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006) (same).  The Petitioners’ failure to do that is fatal to their case, warranting dismissal for both the failure to prosecute and the failure to sustain their case.
  310 CMR 1.01(12) (f) (“Failure to file prefiled direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”); 310 CMR 1.01(11) (e) (failure to sustain case); 310 CMR 1.01 (10) (dismissal for failure to prosecute) and (11)(d)1 (same); see e.g. Matter of Mangano, Docket No. 94-109, Final Decision (March 1, 1996); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002);  Matter of Haddad, Docket No. 98-028, Ruling on Motion for Directed Decision and Motion to Dismiss, (January 8, 1999); Matter of Bourne, Docket No. 98-150, Final Decision (August 31, 1999).
As discussed in several prior decisions and in the Pre-Screening Conference Report and Order that I issued in this appeal, “prefiled direct testimony is the actual, sworn testimony” of a witness and “substitutes for direct testimony given live at a hearing.” Matter of Learned, Docket No. 99-141, Final Decision (April 10, 2000).  It is a party's direct case and it must therefore do everything for a party that live testimony would do, including satisfying a petitioner's burden of going forward.  Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994).  The failure to file prefiled direct testimony is thus the equivalent of failing to appear at a hearing where the testimony is to be presented live.  Matter of Mangano, Docket No. 94-109, Final Decision (March 1, 1996).
In response to the Joint Motion to Dismiss and the Motion to Dismiss for Failure to Sustain their Case, the Petitioners point to the affidavit of Mary Ann Babinski, one of the petitioners.
   Petitioners’ Opposition to Joint Motion and Motion to Dismiss for Failure to Sustain Case (September 8, 2011), p. 1.  That affidavit, however, was not filed as pre-filed testimony.  Instead, it was submitted in support of the Petitioners’ motion for summary decision, which I previously denied over a week before the adjudicatory hearing was to occur.  See Ruling and Order on Petitioners’ Motion for Summary Decision (August 29, 2011).  It is therefore excluded from consideration as testimony in support of the Petitioners’ case in chief.    Indeed, it is one thing to submit an affidavit in support of a motion for summary decision, but it is quite another to submit pre-filed direct testimony.  The former is not subject to cross examination, while the latter constitutes a formal representation that it is the witness’ testimony that she is making upon direct examination, under oath, and, importantly, subject to cross examination at the adjudicatory hearing.  310 CMR 1.01(12)(f).  Here, the Petitioners’ only pre-filed testimony was that of Ms. Donlon, which the Petitioners withdrew after alleged errors in Ms. Donlon’s underlying data were identified.  The Petitioners then stated that they wished to waive the hearing and have the appeal resolved without a hearing.  See Ruling and Order Regarding Submission Without a Hearing (September 12, 2011); Petitioners’ Reply to Ruling and Order Regarding Submission Without a Hearing (September 16, 2011).  The affidavit cannot substitute for properly submitted pre-filed testimony.

Nevertheless, even if I were to accept the affidavit as pre-filed direct testimony (for purposes of argument only), it does not help the Petitioners sustain their burden of going forward, which is one reason why I previously denied their motion for summary decision.
  First, there is no showing that it is the requisite expert testimony from a competent source that is necessary to show that the pollutants at issue may adversely impact the receiving waters.  Indeed, there is no showing regarding Ms. Babinski’s qualifications.  It is therefore insufficient as a matter of law.  See Matter of Pittsfield Airport Commission, Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010) (insufficient evidence from competent source); Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006) (same); Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004) (same); Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(same).  Not only is Ms. Babinski’s affidavit insufficient as a matter of law, it is also insufficient as a matter of fact.  Nowhere in the affidavit or the exhibits attached thereto is there factual evidence showing that PVEC will discharge arsenic, mercury, lead, and acrylonitrile to the POTW and the POTW will in turn discharge those pollutants in sufficient concentrations and volume and under circumstances that may adversely impact the receiving waters.  Indeed, there is no factual basis showing that pollutants from PVEC discharged to the POTW may result in discharges to the receiving waters resulting in adverse impacts.  As a consequence, the affidavit did not carry the Petitioners’ burden of going forward on summary decision or for their case in chief, even if I were to assume it was appropriately filed pre-filed direct testimony (which it is not).  
The Petitioners also purport to rely upon “facts available to the public,” specifically historical records pertaining to the POTW’s compliance with the NPDES permit with respect to chemicals not at issue here.  Id. at pp. 1-2.  This is unacceptable and not properly considered either on summary decision or as part of the Petitioners’ case in chief, as there is no verification or authentication of the materials.  See 310 CMR 1.01(12)(f) (pre-filed testimony must be filed under the penalties of perjury and be subject to cross examination) and 1.01(13)(h)3 (same); 310 CMR 1.01 (11)(f).  Moreover, while no one disputes the validity of the NPDES permit, which is therefore accepted as a part of the record, the remaining “publicly available information” (reports regarding historical discharges to the river) are classic hearsay for which the Petitioners have provided no indicia of reliability.  See Matter of Franklin Office Park, Docket No. 2010-016, Recommended Final Decision (February 24, 2011) (excluding hearsay when no indicia of reliability), adopted by Final Decision (March 9, 2011).  Indeed, PVEC filed testimony undermining the reliability of the reports relied upon by the Petitioners.  Feinblatt PFT, p. 10.  Again, however, even if I were to allow consideration of the “facts available to the public” they are not probative of showing that PVEC will discharge arsenic, mercury, lead, and acrylonitrile to the POTW and the POTW will in turn discharge those pollutants in sufficient concentrations and volume and under circumstances that may adversely impact the receiving waters.
  
For all of the preceding reasons, the Petitioners have failed to meet their burden of going forward by presenting a prima facie case that that the subject pollutants will adversely impact the receiving waters or “pass through” the POTW in violation of 314 CMR 7.05(2)(g)(1).  The Petitioners’ claim should be dismissed for failure to prosecute and failure to sustain their case.
Resolution Without a Hearing Under 310 CMR 1.01(13)(g).  In light of the Petitioners’ waiver of the hearing, I asked the parties to file any objections they had to me considering this appeal under 310 CMR 1.01(13)(g), as an alternative procedural basis to resolving the appeal.  No objections were filed.  That rule provides the parties may “elect to waive participation in a hearing and to submit their case upon the record.  Submission of a case without a hearing does not relieve the parties from the necessity of proving the facts supporting their allegations or defenses.”
PVEC and MassDEP submitted expert testimony from competent sources that undermined the Petitioners’ unsupported allegations.  See Feinblatt PFT; Firmin PFT.
   Mr. Feinblatt testified that the Local Permit requires PVEC to perform quarterly effluent water quality monitoring and reporting for priority pollutants, including arsenic, cadmium, copper, lead, mercury, and acrylonitrile, and to provide the results to the POTW.  The POTW is required to perform regular quarterly whole effluent toxicity sampling under the NPDES permit, which includes the priority pollutants (including those at issue).  Feinblatt PFT, pp. 14-16; Firmin PFT, p. 6.  The Local Permit, as required by the NPDES permit, requires that the concentrations of the priority pollutants from PVEC be below their respective detection limits
 and in compliance with the EPA General Pretreatment Regulations for Existing and New Sources, 40 CFR 403.  Feinblatt PFT, pp. 4, 10-1.  The POTW is required by the NPDES permit to report these results annually to the EPA and to implement necessary enforcement response plans.  Id.  Violations of the Local Permit must be reported to EPA and DEP.  Id.; Firmin PFT, p. 5.  The Sewer Permit also requires that those pollutants be below their detection limits, and requires sampling and monitoring in accordance with 40 CFR 136.  Feinblatt PFT, pp. 5, 15; Firmin PFT, p. 3. 
PVEC’s discharge will not add metals and toxins that will cause the POTW to exceed the NPDES effluent limitations.  Feinblatt PFT, pp. 4-15.  Mr. Feinblatt concluded that the above permit requirements are sufficient to prevent PVEC’s discharge from causing an adverse impact on the receiving waters.  Mr. Feinblatt’s conclusion was based upon:  (1) his conclusion that PVEC’s discharge would not cause the POTW to exceed relevant water quality standards or toxicity levels, (2) the nature and causes of the existing impairment of the river, (3) monitoring and treatment performed by the POTW, and (4) his evaluation and estimation of the potential pollutant loading to the river from PVEC and whether that load would exacerbate existing conditions.  Feinblatt PFT, pp. 5-16.  PVEC’s discharge would not cause the POTW to exceed relevant water quality standards or toxicity levels.  Id. at p. 8. Indeed, the concentrations of the subject pollutants in PVEC’s discharge, without considering the effect of dilution in the POTW and river, will “be orders of magnitude below their respective Massachusetts drinking water standards.”  Id. at pp. 11-12 (emphasis in original).  Mr. Feinblatt sums up his testimony with the statement that there will not be measurable levels of priority pollutants in the PVEC discharge prior to dilution in the [POTW] and the river.  These levels will be diluted to orders of magnitude below EPA water quality criteria levels when discharged from the [POTW] to the river.”  Feinblatt PFT, p. 16.  Both Mr. Firmin and Mr. Feinblatt testified that the POTW has met its NPDES requirements since at least 2006.  Firmin PFT, pp. 6-7; Feinblatt PFT.   

Mr. Feinblatt also testified that there were no pollutant limitations in the NPDES permit for arsenic, lead, mercury, or acrylonitrile, contrary to the Petitioners’ allegations in their claim, and instead they were governed by the Local Permit and Sewer Permit. Feinblatt PFT, p. 9.  This was because “pretreatment and/or monitoring for these pollutants will occur at the industrial sources.”  Feinblatt PFT, p. 14.  For this reason, and all the above reasons that there will be no adverse impact, a preponderance of the evidence also demonstrates that the subject pollutants will not “pass through” the POTW in violation of 314 CMR 7.05(2)(g)(1).

For all the above reasons, the Petitioners’ claim that the PVEC discharge to the POTW will adversely impact the receiving waters and “pass through” the POTW should be dismissed for the Petitioners’ failure to prosecute and failure to sustain the case.  In the alternative, a preponderance of the evidence shows that PVEC’s discharge to the POTW will not adversely impact the POTW’s receiving waters or “pass through” the POTW or violate the Clean Waters Act.    
CONCLUSION
In this decision I have assumed, based upon prudential considerations, that the Petitioners have standing.  Regarding the remaining issues, I recommend that summary decision be entered in favor of MassDEP and PVEC on the Petitioners’ first claim.  There is no genuine issue of material fact regarding whether MassDEP complied with the G.L. c. 30 § 61 requirement that it considered reasonably foreseeable climate change impacts.  The undisputed evidence amply demonstrates that MassDEP sufficiently considered such impacts.  Regarding the Petitioners’ second claim, it should be dismissed for the Petitioners’ failure to prosecute and failure to sustain their case.  In the alternative, a preponderance of the evidence shows that PVEC’s discharge will not cause an adverse impact to the POTW’s receiving waters or pass through the POTW.  The Sewer Permit therefore complies with 314 CMR 7.05, and there is no violation of the Clean Waters Act.  For the preceding reasons, the Sewer Permit was appropriately issued and should be upheld.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� There was no explanation provided for the withdrawal of the testimony, but the Petitioners’ subsequent statements, including statements in the September 1, 2011 telephone conference with the parties and statements in the Petitioners’ Summary Decision Reply Memorandum, indicate that it may have been withdrawn because it was based upon erroneous data.  See also Petitioners’ Opposition to Joint Motion to Dismiss and Motion to Dismiss for Failure to Sustain Case (August 26, 2011). The July 26, 2011 affidavit of Ms. Donlon, which was filed in support of the motion for summary decision, was also withdrawn.  See Reply to Ruling and Order Regarding Submission Without a Hearing (September 16, 2011).   


� See e.g. Matter of The Meadows at Marina Bay, LLC. and The Marina Bay, Inc., Docket No. 98-006, Final Decision, (February 18, 1999); Matter of O'Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision (September 9, 1997); Matter of Crowley, Docket No. 89-152, Final Decision (July 19, 1995).


� PVEC also argued that the regulations provide standing to an aggrieved party, and none of the Petitioners have sufficiently shown that they are aggrieved.  See 314 CMR 2.08(2).  It is unnecessary to reach a determination of whether any of the Petitioners have sufficiently shown they are aggrieved because I assume standing based upon G.L. c. 30A.  Although 314 CMR 2.08(2) does not speak specifically to standing under G.L. c. 30A, § 10A, as a statute c. 30A is controlling over the regulations, and the regulations do generally cite to c. 30A.  See 314 CMR 2.08(2) (“The standing of a person to request a hearing, and the procedures for filing such request are governed by M.G.L. c. 30A and � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=3e6aa213284f165e26de80d2ef6e5dc9&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b314%20CMR%202.08%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=310%20MA%20ADMIN%201.01&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzS-zSkAA&_md5=9b9118dd400aea44b5eb7089e296980a" �310 CMR 1.00�.”).  Although I decline to rule on whether the Petitioners have shown aggrievement, it is clear that their standing argument based upon 310 CMR 1.01(6)(b) is without merit.  There is no independent right or basis for standing arising solely out of 310 CMR 1.01(6)(b).





� Somerset is ambiguous with respect to whether “formal” intervention would be required.  Somerset, supra.  There, it was noted that, unlike here, there was no record of any participation by the petitioners in the permit proceedings.  The Presiding Officer observed that the petitioners “have not asserted that they filed a petition to intervene or even submitted as a group comments during the public comment period on the permit.”  Also, the Presiding Officer pointed out that in Somerset there was no “evidence to suggest, nor has CLF asserted, that it acted on behalf of the twelve citizens prior to filing this appeal.”  Id.   Further, as in Matter of Riverside, Docket No. 88-132, Decision and Order on Motions to Intervene and Requests for Hearing (July 15, 1988), the Department in this case notified the Westfield Concerned Citizens of the permit’s issuance.  Unlike Riverside, however, the Petitioners here did not formally petition for intervention. 





� The Petitioners also argued that if they are not allowed to pursue this administrative appeal, they have the right to, and will, proceed directly to court for injunctive relief under G.L. c. 214 § 7A and 231A § 2.  They argued that this would be to the detriment of MassDEP because it would circumvent MassDEP’s expertise in reviewing and developing a record with respect to matters within MassDEP jurisdiction that affect the Commonwealth’s resources.  They asserted the court is without comparable expertise and the Commissioner would lose the ability to issue a Final Decision based upon a fully developed record. 





� MassDEP stated that it adopts and incorporates PVEC’s standing arguments, with the “exception of footnote 6 on page 8” of PVEC’s Memorandum.  That footnote states that “DEP’s position on the issue of standing to appeal an air permit currently is unresolved, based upon the Memorandum of Decision and Order on Plaintiff’s Motion for Judgment on the Pleadings issued on September 9, 2010 by the Superior Court in Conservation Law Foundation et al. v. Department of Environmental Protection, et al., Civil Action No. 08-05688.”  MassDEP took a similar position in a related appeal, suggesting that the standing issue is not “unresolved” because the “Department has appealed [the Superior Court decision], and maintains that prior Department precedent controls on the issue.”  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, MassDEP Memorandum of Law in Support of MassDEP’s Motion for Summary Decision, n. 2.  That position is not persuasive in this appeal for the same reasons that were discussed and adopted in the related appeal.  See Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, Recommended Final Decision (July 6, 2011) (see note 2), adopted by Final Decision (July 28, 2011).   


� It’s not clear what MassDEP’s position is on this issue, i.e., whether the Department’s consideration of reasonably foreseeable climate change impacts is reviewable in this appeal.  The Department asserts only in a footnote that to the extent the Petitioners are alleging a violation of MEPA, such claim is not reviewable in this appeal.  MassDEP Memorandum, p. 2, n. 1.  


� For example, the extent to which PVEC can withdraw water from the Tighe Carmody Reservoir for cooling or emit carbon dioxide is not within the scope of the Sewer Permit.  See Entergy Nuclear Generation Co. v. Dep’t. of Envtl. Prot., 459 Mass. 319 (2011) (discussing water withdrawal).  In fact, PVEC’s air emissions, including carbon dioxide emissions, are governed by another permit, which was previously appealed and adjudicated in another matter.  See Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-002, Recommended Final Decision (July 6, 2011), adopted by Final Decision (July 28, 2011).





� http://www.env.state.ma.us/mepa/downloads/GHGPolicyRev1108.pdf


� http://www.env.state.ma.us/mepa/downloads/GHGPolicyRev1108.pdf


� In light of this ruling, I found it unnecessary to rule upon MassDEP’s motion to dismiss for failure to state a claim with regard to this issue.





� The Petitioners have known for quite some time that they have had the burden of going forward, and they never objected to this nor briefed it, notwithstanding the opportunity to do so.  See supra. at p. 6; Ruling and Order Regarding Schedule and Burden of Proof (July 6, 2011) (citing Matter of Rinaldi, Docket No. 2010-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  The Petitioners have also known, since at least issuance of the Pre-Screening Conference Report and Order (April 11, 2011) that they would be required to file pre-filed direct testimony in order to attempt to satisfy their evidentiary obligations, and the failure to do so was equivalent to a default.  See also 310 CMR 1.01(12)(f) and (13)(h)3. 





� The denial of the Petitioners’ motion for summary decision is an unappealable interlocutory ruling.  Upon issuance of that denial, this appeal was postured to proceed to an adjudicatory hearing on the merits.  I discuss the summary decision ruling below only for general informational and contextual purposes.





� The Petitioners also pointed out that MassDEP is responsible for enforcing the antidegradation provisions of the surface water quality standards.  See 314 CMR 4.00.


� On July 6, 2011, I held a telephone conference to discuss the status of the case in light of my decision to deny the motions to dismiss and allow this claim to proceed.  In that call, it was specifically discussed that the Petitioners would have to make an affirmative evidentiary showing in support of their claim. See supra. at p. 6; Ruling and Order Regarding Schedule and Burden of Proof (July 6, 2011).  It was also discussed in the Pre-Screening Conference Report and Order.  See also Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006)(dismissing claims for failure to provide supporting evidence from competent source); Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004)(insufficient evidence from competent source showing); Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source).





� The affidavit was submitted in support of the Petitioners’ motion for summary decision on July 22, 2011.


� MassDEP and PVEC also demonstrated that there were numerous issues of material fact to be resolved at the adjudicatory hearing, which all parties have since waived.  See Kourouvacilis v. General Motors Corp., 410 Mass. 706, 715, 575 N.E.2d 734, 740 (1991)(moving party must present competent evidence, and conclusory assertions are not competent evidence to meet burden of going forward for party moving for summary judgment); Parent v. Stone & Webster Engineering Corporation, 408 Mass 108, 112 (1990).  


� The Petitioners’ assert that the alleged publicly available material “raises the question of whether the WWTP is in compliance with its NPDES permit” relative to chemicals other than those at issue here (arsenic, mercury, lead, and acrylonitrile).  The POTW’s compliance with the NPDES permit regarding the other specified chemicals is not at issue in this appeal.  The Petitioners have not even offered testimony relative to how such alleged noncompliance could be probative of the issue in this appeal.  The Petitioners may of course seek to challenge the NPDES permit in the future. 





� Mr. Feinblatt has a Bachelor of Science degree in mechanical engineering.  He’s been working as an environmental consultant since 1991, accumulating substantial relevant experience on similar projects.  See Feinblatt PFT, pp. 1-2 and Exhibit A.  Mr. Firmin holds a Bachelor of Science degree in biology and a Master’s degree in sanitary/environmental engineering.  He has been working with MassDEP since 1978, primarily in the areas of surface water discharge, groundwater discharge, and policy development.  The Petitioners requested that the testimony of Mr. Feinblatt and Mr. Firmin be excluded from the record and my consideration.  The request is denied, as the Petitioners have not identified any basis for doing so and I am not aware of one.  





� “The detection limit for any given pollutant is the lowest level at which the state of the art analytical technology can detect it.”  Feinblatt PFT, p. 13.
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