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RECOMMENDED FINAL DECISION

On June 15, 2010, the Office of Appeals and Dispute Resolution (“OADR”) received this appeal of the 401 Water Quality Certification Variance (“Variance”) issued by the Commissioner of the Department of Environmental Protection (“MassDEP” or “Department”) regarding the City of Pittsfield Airport Commission’s (“the Airport Commission”) request for a 401 Water Quality Certification.  The 401 Water Quality Certification was sought because the Airport Commission proposed substantial changes at the Pittsfield Municipal Airport in Pittsfield, MA (“the airport”) that will affect wetland areas (“the Project”).  The Variance was issued pursuant to 314 CMR 9.00.  The appeal was initially lodged by several Petitioners, but only one, Theresa Clary, remains, after the other Petitioners withdrew from the appeal.  The Petitioner has filed a Motion for Remand and the Department and Airport Commission have filed a joint Motion to Dismiss the appeal in its entirety.

I recommend that the Commissioner deny the Motion for Remand because there was sufficient public notice of the application for a 401 Water Quality Certification, including the Variance, and the Petitioner has not shown that she was prejudiced by the alleged lack of notice.  I also recommend that the appeal be dismissed in its entirety because the Petitioner: (1) lacks standing, (2) failed to state a claim upon which relief can be granted, despite being given an opportunity to correct the deficiencies in her purported claims, and (3) failed to comply with orders entered in this appeal.

BACKGROUND AND REGULATORY FRAMEWORK
Section 401 of the Clean Water Act requires a state to certify that an activity involving discharge to waters of the United States within its borders will comply with state water quality standards and other appropriate requirements of state law.  33 U.S.C. 1251 § 401;  Matter of Town of Rockport, DEP Docket No. 04-734, Final Decision (January 28, 2009).  The Department’s Section 401 implementing regulations are found at 314 CMR 9.00 (“the regulations”); they “establish procedures and criteria for the administration of Section 401 . . . for the discharge of dredged or fill material, dredging, and dredged material disposal in waters of the United States within the Commonwealth.”  314 CMR 9.01(1).  The regulations were “promulgated by the Department to carry out its obligations to certify that proposed discharges of dredged or fill material, dredging, and dredged material disposal in water of the United States within the Commonwealth will comply with Surface Water Quality Standards and other appropriate requirements of state law.”   314 CMR 9.01(3).  
The regulations contain a variance provision at 314 CMR 9.08.  The Preface to the regulations addresses the basis for promulgation of the variance provision, providing in pertinent part, the following:

The Department concluded that a total prohibition on new discharges of dredged or fill material, preventing any access to uplands and impeding projects with important public benefits, was not warranted.  Therefore, the regulations allow activities in Outstanding Resource Waters for certain specified projects, after alternatives analysis and minimization and mitigation of any adverse impacts.  

Preface to the 1995 401 Water Quality Certification Regulations (314 CMR 9.00, effective March 1995).

In this case, the 401 Water Quality Certification requirements were applicable to the Project because it will result in the discharge of fill into the waters of the United States within Massachusetts.  The provision that implements the substantive and procedural requirements for issuance of a variance is 314 CMR 9.08, which provides, in pertinent part, the following:
The Commissioner may issue a variance of the criteria for evaluation of applications under 314 CMR 9.06 or 9.07 if the applicant demonstrates that:

(1) All reasonable measures have been proposed to avoid, minimize, and mitigate adverse effects on the environment; and

(2) The variance is justified by an overriding public interest or necessary to avoid a certification that so restricts the use of property as to constitute an unconstitutional taking without compensation.

The applicant may file an application for a variance with the Commissioner of the Department stating the proposed measures to avoid, minimize, and mitigate adverse effects and evidence of an overriding public interest or unconstitutional taking.  If after public notice the Commissioner finds that the activity meets the variance criteria, the Commissioner shall specify which regulation(s) has been waived and what conditions must be met for certification. . . .  Publication of the variance application in the Environmental Monitor shall constitute notice to the public and to agencies with acquisition authority of the Department's pending determination.

The variance provision enables projects that meet the specified criteria to proceed even though they will not meet key water quality certification criteria.  See Matter of Massachusetts Bay Transportation Authority, DEP Docket No. 04-619 and 04-121, Recommended Final Decision (December 24, 2004), adopted by Final Decision (December 29, 2004).  On May 24, 2010, the Commissioner issued the forty-one page Variance decision pursuant to 314 CMR 9.08.
  The Project for which the variance was issued is the Airport Commission’s proposal to “construct Runway Safety Areas (RSAs) on both Runway 8 and Runway 26 ends; extend Runway 26 end by 790 feet; relocate South Mountain Road; address vegetative obstructions to navigable airspace; and replace an approach lighting system on the Runway 26 end at the [airport].”  See Variance, p. 1.  An RSA is a “defined surface surrounding the runway prepared or suitable for reducing the risk of damage to airplanes in the event of an undershoot, overshoot or excursion from the runway.”
  “The airport does not meet the FAAs design standards for RSAs.  Construction of fully compliant RSAs at all airports has been a high priority of the FAA for the last several years.”  Variance, p. 2 (footnotes omitted).  The Project is intended to address the RSA deficiencies, among other things, which “constitute a public safety concern.”  Id. at pp. 2-3, 16.
The airport is located in the vicinity of three wetland systems: The Mud Pond Brook system which flows north through an approximately 410-foot culvert beneath Runway 8; the Wild Acres Brook system which flows north from an impounded section of the brook near the end of Runway 26, and then beneath South Mountain Road; and the Wampenum Brook wetland system approximately 2800 feet west of the airport.  See Variance, pp. 1-2.  The proposed work will occur in wetlands and waters of the United States within the Commonwealth.  See Variance, p. 1.


The Project “does not meet the stormwater standards as required by 314 CMR 9.06(6)(a)” in the 401 Water Quality Certification regulations, and thus the Commissioner reviewed the Project under the variance criteria in 314 CMR 9.08.  Variance, pp. 3-4, 13-14.  The Commissioner found that the Project “as conditioned . . . in combination with the standards waived, adequately addresses Stormwater Standards enumerated at 314 CMR 9.06(6)(a)(1)-(10).”  Variance, p. 15.  The Variance includes detailed findings pursuant to the variance requirements of 314 CMR 9.08.  See Variance, pp. 3-16.  The “overriding public interest” under 314 CMR 9.08(2) is the “improvement of runway safety at the [airport] in compliance with [FAA] standards pertaining to airport design.  The Applicant, with support from the FAA, has demonstrated that RSA construction is a very high priority to ensure safety at the [airport].”  Variance, p. 15.   The Variance also included seventeen pages of special conditions, which “are needed to: maintain water quality, minimize impact to ‘Waters of the United States with in the Commonwealth,’ and insure compliance with appropriate requirements of state law.”  Variance, p. 16.

The original Petitioners appealed the Variance on June 14, 2010.  In an appeal of a variance, the variance is reviewed for compliance with 314 CMR 9.08.  Matter of Town of Rockport, DEP Docket No. 04-734, Final Decision (January 28, 2009) (“The Department's Commissioner may issue a variance of the criteria for evaluation under 314 CMR 9.06 if the applicant demonstrates that all reasonable measures have been taken to avoid, minimize, and mitigate adverse effects on the environment and the variance is justified by an overriding public interest.”).  “The Department’s Commissioner has broad discretion under the variance provisions . . . .”  Id.  

The Petitioners’ original Notice of Claim was a nineteen-page, single-spaced document discussing many concerns that the Petitioners had with the Project.  See Notice of Claim titled “Final Version (June 15, 2010).”  Approximately one week after the Notice of Claim was filed, I issued a detailed Order for More Definite Statement, which provided the Petitioners with specific directives on how to remedy the deficiencies in their Notice of Claim.  See Order to File More Definite Statement and Scheduling Order (“Order to File More Definite Statement”), pp. 3-5.
  

On June 30, 2010, I allowed the Airport Commission’s Motion for Expedited Adjudicatory Review (“Motion to Expedite”) under Department Policy No. COM-00.002 (December 29, 2000), “Expedited Review of Applications and Adjudicatory Hearings” (“Expedited Review Policy”).  See Ruling on Respondent’s Motion to Expedite.  In that ruling, I stated that I would not extend the deadline for the Petitioners to respond to the Order for More Definite Statement “absent a showing of unforeseeable and extraordinary circumstances.”  Id. at p. 2.  I found that the Airport Commission met the Expedited Review Policy because:
The Motion to Expedite makes a sufficient showing at this preliminary stage of the appeal that the project: (1) involves a substantial public interest, (2) is expected to reduce a serious threat to public safety, (3) is expected to provide substantial public benefits, and (4) may be unreasonably delayed and negatively affect the public interest if the Motion to Expedite is not allowed.  Unreasonable delay could significantly jeopardize project funding.  

See Ruling on Respondent’s Motion to Expedite, pp. 1-2.  
On July 7, 2010, the Petitioners responded to the Order for More Definite Statement with their First Addendum to their Notice of Claim (“First Addendum”).  I accepted it for filing even though it was filed one day late on July 7, 2010.  See Ruling on Petitioners’ Motion to Continue and Other Miscellaneous Issues, p. 2.
On July 15, 2010, I conducted a Pre-Screening Conference (“Conference”) in this appeal in accordance with 310 CMR 1.01(5)(a)15 and the Order to File More Definite Statement.
  I subsequently issued a Pre-Screening Conference Report and Order which set forth a schedule for submission of a motion to dismiss, Pre-Filed Direct Testimony, and an August 12, 2010 Adjudicatory Hearing, to which all parties had agreed.  See Pre-Screening Conference Report and Order, pp. 6-7.
On July 20, 2010, the Airport Commission and the Department filed a Motion to Dismiss the appeal in its entirety.  On July 26, 2010, all Petitioners with the exception of Theresa Clary withdrew from this appeal.  On July 27, 2010, the Petitioner filed a Motion for Remand and a Response to the Motion to Dismiss.  

DISCUSSION
I.
The Motion For Remand 

In response to the Department’s and Airport Commission’s Motion to Dismiss, the Petitioner filed a Motion for Remand.  The Petitioner asserts for the first time in this appeal that the Variance should be remanded because notification of a request for a variance was not published in the Environmental Monitor pursuant to the last paragraph in 314 CMR 9.08.  That provision provides, in relevant part, the following:

The applicant may file an application for a variance with the Commissioner of the Department stating the proposed measures to avoid, minimize, and mitigate adverse effects and evidence of an overriding public interest or unconstitutional taking.  If after public notice the Commissioner finds that the activity meets the variance criteria, the Commissioner shall specify which regulation(s) has been waived and what conditions must be met for certification. . . .  Publication of the variance application in the Environmental Monitor shall constitute notice to the public and to agencies with acquisition authority of the Department's pending determination.  (emphasis added)
The Petitioner asserts that because the notice was not published in the Environmental Monitor she has been prejudiced because she was not “afforded the opportunity to submit her comments, despite her active involvement in the Department’s consideration of the Applicant’s Water Quality Certification.”  Motion for Remand, pp. 1-2.  She thus concludes that issuance of the Variance was “premature in that it was rendered without first affording the opportunity for public comment.”  Id. at 2.  She requests that the Variance be remanded to the Department to provide public notice and receive and consider comments.

The Department and Airport Commission concede that notice was not published in the Environmental Monitor.  They argue, however, that the notification provision in 314 CMR 9.08 applies only when an applicant specifically applies for a variance.  Here, they assert, the Airport Commission applied for a water quality certification for which it indisputably provided public notice pursuant to 314 CMR 9.05(3).  See Opposition to Motion for Remand, pp. 1-2; Petitioners’ affidavits on standing (July 6, 2010), p. 1 (“Public notice of the Respondent’s 401 Water Quality Certification application was issued in the Berkshire Eagle on January 5, 2008, with the public comment period ending January 26, 2008”).  Section 9.05(3) provides, in relevant part, the following:
Public Notice of an Application: A public notice of an application for 401 Water Quality Certification shall be published by the applicant within ten days of submitting an application at the applicant’s expense in a newspaper of general circulation within the area of the proposed activity . . . The public notice shall contain:

(a) the name and address of the applicant and property owner;

(b) the location of the proposed activity;

(c) a brief description of the activity;

(d) the name and address of the person from whom additional information may be obtained;

(e) the 21 day time period within which the public may comment;

(f) the office and address within the Department to which comments should be addressed; and

(g) a statement that any ten persons of the Commonwealth, any aggrieved person, or any governmental body or private organization with a mandate to protect to protect the environment that has submitted comments may also appeal the Department’s Certification and that failure to submit comments before the end of the public comment period may result in the waiver of any right to an adjudicatory hearing.
Further, the Department and Airport Commission assert that unlike 314 CMR 9.05(3), 314 CMR 9.08 does not include a specific “right to public comment” (emphasis in original).  The Department asserts, however, that as a “matter of practice” it “solicits public comment upon the issuance of a notice pursuant to Section 9.08.  In this matter, however, Respondent did not apply for a variance.”  The Petitioner attached five public notices published in the Environmental Monitor since 2002 for other unrelated variance projects.  The content of those notices conforms to the content requirements for 401 Water Quality Certification applications under of 314 CMR 9.05(3).  See Response to Order Regarding Motion for Remand, Exhibit A. 
A. The Notice Complied With The Regulations

The Petitioner’s argument that an application for a Variance must be published in the Environmental Monitor is not supported by the plain meaning of 314 CMR 9.08.
  That provision provides only that if notice is published in the Environmental Monitor, it “shall constitute notice to the public . . . .”  While this language might express a preference for publication in the Environmental Monitor, it does not preclude other legally acceptable means of notice, like those specified in 314 CMR 9.05(3).  The manner of publication in this case was sufficient because it occurred pursuant to 314 CMR 9.05(3) in “a newspaper of general circulation within the area of the proposed activity.” 
Although public notice may occur under 314 CMR 9.08 by means other than the Environmental Monitor, the question remains whether the content of the notification in this case complied with the regulations.  The Petitioner claims that there should have been an additional notice of the Variance.  The regulations, however, do not support the Petitioner’s argument.  The application requirements for a 401 Water Quality Certification are set forth in 314 CMR 9.05.  The regulations specifically provide that there are three procedural avenues to apply for and obtain a certification.  They include applications that meet the criteria: (1) for discharge of dredged or fill material under 314 CMR 9.06; (2) for dredging and dredged material management under 314 CMR 9.07; or (3) for a variance under 314 CMR 9.08.  Indeed, 314 CMR 9.05(1) specifically states that a 401 Water Quality Certification applicant has the “burden of demonstrating that the criteria of 314 CMR 9.06, 9.07, or 9.08 have been met” (emphasis added).  Other regulatory provisions evidence the intent to provide a variance as a means for a 401 Water Quality Certification applicant to obtain certification.
  See 314 CMR 9.06(3)(h) and (4) (providing exception for variance); 314 CMR 9.09 (1) (“Certification will be denied if the criteria of 314 CMR 9.06, 9.07, or 9.08 as applicable are not met.”).  

  The first sentence of the variance provision itself enables the Commissioner to issue “a variance of the criteria for evaluation of applications under 314 CMR 9.06 or 9.07” without a separate variance application (emphasis added).  This obviates the need for an additional variance notification when, as here, the applicant has published the application for certification under 314 CMR 9.05(3) because such certification may be provided via 314 CMR 9.06, 9.07, or 9.08 (the variance provision).  In addition to authorizing issuance of a variance for applications under 314 CMR 9.06 or 9.07 without an additional application and notification, the aggregate effect of these regulations is to put the recipient of a public notice for 401 Water Quality Certification application on notice that such certification may be obtained by means of a variance.  See e.g. Dion v. Board of Appeals of Waltham, 344 Mass. 547, 554 (1962) (notice of public hearing was sufficient even though it did not “describe the petition in explicit terms as one for a variance”).
  
The variance provision does, however, provide applicants with the ability to specifically request a variance to achieve certification.  See 314 CMR 9.08 (last paragraph).  This is the provision relied upon by the Petitioner as requiring additional notice for a variance.  It provides that “[t]he applicant may file an application for a variance . . . [and] [i]f after public notice the Commissioner finds that the activity meets the variance criteria, the Commissioner shall specify which regulation(s) has been waived and what conditions must be met for certification.”  314 CMR 9.08.  Because a 401 Water Quality Certification applicant may obtain certification via a variance with notice provided under 314 CMR 9.05(3), the notice provision in 314 CMR 9.08 requires additional notice only when notice was not previously provided under 314 CMR 9.05(3) and the applicant specifically applies for a variance.  The absence of specificity regarding the content of notice in 314 CMR 9.08 and the Department’s practice regarding the provision of notice under 314 CMR 9.08 evidence an intent that the notice of a variance under 314 CMR 9.08 should comply with the content and comment requirements under 314 CMR 9.05(3). 
  

In sum, when, as here, the Commissioner approves a variance under 314 CMR 9.08 for “applications under 314 CMR 9.06 and 9.07” the regulations do not require an additional public notice for the variance, if the applicant’s notice complied with 314 CMR 9.05(3).  

B. The Petitioner Has Not Shown That She Was Prejudiced By The Alleged Inadequate Notice
Even assuming that notice pursuant to 314 CMR 9.05(3) was insufficient and an additional public notice of the Variance was required under 314 CMR 9.08, the Petitioner has not shown the requisite injury to have the Variance remanded.  The parties have provided almost no pertinent law regarding the analytical framework to be applied in cases of alleged defective public notice.  There are no cases that are squarely on point with the facts of this case.  There are, however, comparable cases involving the grant of zoning variances by local Zoning Boards of Appeal (“Board") that are instructive in resolving this case.
  In the older zoning cases, Massachusetts appellate courts strictly interpreted the statutory notice requirements; they generally held that the failure to fulfill such notice requirements rendered the Board's decision null and void. See Planning Board of Peabody v. Board of Appeals of Peabody, 358 Mass. 81, 260 N.E.2d 738 (1970) (Board's action found invalid when it illegally delegated giving of notice to applicant's attorney); Rousseau v. Board of Appeals of Framingham, 349 Mass. 31, 206 N.E.2d 399 (1965) (issuance of permit to build gas station found invalid where notice to affected property holders was not reasonable and did not give them opportunity to prepare opposition); Gallagher v. Board of Appeals of Falmouth, 351 Mass. 410, 221 N.E.2d 756 (1966) (action by selectmen was invalid where notice was made only by publication and not by mail, as required by statute).  The finding of invalidity seems to have been based on the legal conclusion that the notice requirement was a prerequisite to the Board's authority to issue a decision, so the absence of proper notice meant that the Board lacked the jurisdiction to act.  See Gallagher v. Board of Appeals of Falmouth, 351 Mass. at 415 (lack of required notice was "jurisdictional defect"); Lane v. Selectmen of Great Barrington, 352 Mass. 523, 526, 226 N.E.2d 238 (1967) (notice is "jurisdictional requirement").
More recently, the Appeals Court has not interpreted the notice requirement as a jurisdictional requirement, primarily because that would mean that any failure of notice, even in the presence of actual notice, would require the invalidation of the Board decision, regardless of when the issue was raised.  Kasper v. Board of Appeals of Watertown, 3 Mass.App.Ct. 251, 256-57, 326 N.E.2d 915 (1975) (noting that, if notice were jurisdictional, every recipient of variance "would remain indefinitely subject to attack in proceedings in the nature of mandamus"); Chiuccariello v. Building Commissioner of Boston, 29 Mass.App.Ct. 482, 562 N.E.2d 96 (1990) (adopting reasoning of Kasper). Instead, the Appeals Court has concluded that the plaintiff must show that she was prejudiced by the absence of notice in order to challenge the Board decision on the ground that notice was defective.  Kasper v. Board of Appeals of Watertown, 3 Mass.App.Ct. at 257; Chiuccariello v. Building Commissioner of Boston, 29 Mass.App.Ct. at 486; see also Massachusetts Hosp. Ass'n v. Department of Pub. Welfare, 419 Mass. 644, 646 (Mass. 1995) (amended regulations were not invalid as a result of defects in public notice because the petitioner had actual notice of the “proposed changes” and had an opportunity to comment).  

In cases before the Department where there has been insufficient notice to abutters of public hearings concerning a Notice of Intent issued under the wetlands regulations the focus has been on curing such defect by allowing the petitioner time to appeal from when the petitioner received actual or constructive notice of the order of conditions.  See e.g. Matter of Cross Point Limited Partnership, Decision on Motion for Reconsideration, 1996 Ma. Env. LEXIS 82, 3 DEPR 161, 162 (1996).
I find that the more recent Massachusetts appellate court cases are instructive in this appeal; I therefore conclude that alleged defects in public notice of a variance application under 314 CMR 9.08 would not require a remand or render that variance decision otherwise defective, absent a showing of prejudice to the Petitioner.  Here, the Petitioner has not shown that she was prejudiced by the absence of an additional publication of a pending variance.  She received sufficient notice of the 401 Water Quality Certification application, and thus notice of the possibility that certification could be obtained via a variance, by virtue of the public notice that was published under 314 CMR 9.05(3).  In addition, the Petitioner has had an opportunity to be heard regarding the Variance by means of this appeal.  Because the Commissioner is obligated to issue a Final Decision in this matter, the Petitioner’s comments will ultimately reach the same official who would have considered the Petitioner’s comments on the Variance if an additional notice was provided—the Commissioner.  See Chiuccariello, 29 Mass.App.Ct. at 487 (because abutters could seek relief from decision in the nature of mandamus, they were not prejudiced).
II.
The Motion To Dismiss 


A.
The Petitioner Lacks Standing To Bring This Appeal
The Department and the Airport Commission assert that the Petitioner does not have standing under 314 CMR 9.10(1), the provision governing appeal rights.  I agree.

The Petitioner has brought this appeal as an aggrieved party under 314 CMR 9.10(1)(b).  That provision provides in relevant part the following: “any person aggrieved by the decision who has submitted written comments during the public comment period” may “request an adjudicatory hearing concerning certifications by the Department when an application is required.”  The public notice issued under 314 CMR 9.05(3) on January 5, 2008 for the 401 Water Quality Certification application included similar language regarding the need to submit public comments during the comment period, stating: “[A]ny aggrieved person . . . who submits written comments may appeal the Department’s certification.  Failure to submit written comments before the end of the public comment period may result in the waiver of any right to an adjudicatory hearing.”  See Attachment to Opposition to Petitioner’s Motion for Remand.  The notice stated that comments were required to be sent within 21 days to the “Massachusetts Department of Environmental Protection, Division of Wetlands and Waterways, Western Regional Office, 436 Dwight Street, Springfield, MA 01103.”  Id.
There is insufficient evidence that the Petitioner submitted written comments during the public comment period to the correct address.  The Petitioner provided an unsworn statement that she “submitted written comments during public comment periods,”  but she failed to specify when or what those comment periods were, particularly whether one of the comment periods pertained to the 401 Water Quality Certification application.  See Petitioners’ Affidavits on Standing (July 6, 2010).  The Petitioner attached a copy of an email, but that email was sent on November 14, 2007, well before the comment period; more importantly, it was sent to the Pittsfield Conservation Commission requesting that the Commission “reject [the] notice of intent,” and not to the Department.  Id. 
The Petitioner does not dispute the Department’s and Airport Commission’s arguments that she failed to submit written comments during the comment period for the 401 Water Quality Certification application.  Instead, she argues that she did not submit comments because there was no additional notice and comment period exclusively for the Variance.  There was, however, no regulatory requirement for an additional notice and comment period.  See supra. at pp. 10-15.   

The failure to submit written comments to the Department during the public comment period was in noncompliance with the regulatory requirement that such comments be submitted as a condition precedent to standing.  314 CMR 9.10(1)(b).  The absence of such comments is thus fatal to the Petitioner’s standing.  See Matter of Massachusetts Bay Transportation Authority, DEP Docket No. 04-619 and 04-121, Recommended Final Decision (December 24, 2004), adopted by Final Decision (December 29, 2004) (the petitioners’ prior comments in related wetland proceedings did not satisfy the need to file written comments during the specified comment period for the water quality certification application).
B.
The New Purported Claims Filed In The Pre-Hearing Statement and Supplementary Notice of Appeal Should be Dismissed As Untimely And In Noncompliance With Orders
On July 14, 2010, the day before the Conference, the Petitioners filed at 3:10 p.m. a Supplementary Notice of Appeal and Petitioner’s Pre-Hearing Statement, which included the following claims:

a.
Whether the failure to preserve the unique calcareous wetland community would violate the 97th Amendment to the Constitution of the Commonwealth of Massachusetts in that it amounts to a denial of the right to clean water.

b.
Whether the failure to preserve the unique calcareous wetland community is consistent with 310 CMR 10.60, in that the project threatens to alter a wildlife habitat beyond the thresholds permitted under 310 CMR 10.54(4)(a)(5), 10.56(4)(a)(4), 10.57(4)(a)3, 10.58(4)(d)1.
c.
Whether the failure to preserve the unique calcareous wetland community is consistent with the Department’s duty and responsibility to protect the public health and enhance the quality and value of the water resources of the Commonwealth as set forth in M. G. L. c. 21 §§ 26 through 53, which directs the Department to take all action necessary or appropriate to secure to the Commonwealth the benefits of the Clean Water Act, 33 U.S.C. § 1251 et seq.  
d.
Whether the project constitutes an overriding public interest.

With the exception of claim d. above (the public interest claim), these claims were not previously raised and do not merely “clarify the Petitioner’s narrative” as the Petitioner asserts. The Department and the Airport Commission contend that these claims should be stricken and dismissed on the grounds that they are untimely and in noncompliance with prior orders.  I agree.    

The Variance, which was mailed to the Petitioner upon issuance included a detailed notice of “Appeal Rights.”  Variance, p. 34 (see also Variance “Service List,” which includes the Petitioner).  It specified that the Notice of Claim must include “a clear and concise statement of (1) facts which are grounds for the hearing request, the objections to the Decision, including specifically the manner in which it is alleged to be inconsistent with the 401 Water Quality Regulations, 314 CMR 9.00, and (3) the relief sought through the adjudicatory hearing, including specifically the changes desired in the final Certification . . .”  Variance, p. 36; accord 314 CMR 9.10(3)(d).  Upon finding that the Petitioner’s Notice of Claim was not in compliance with this requirement and the Adjudicatory Proceeding Rules, I issued the Order for More Definite Statement, which provided the Petitioner with 15 days to respond to the order, instead of the 10 days otherwise provided by the Adjudicatory Proceeding Rules.  See 310 CMR 1.01(11)(b); 310 CMR 1.01(3)(c).  
In the Order for More Definite Statement, I specifically stated: “If the person filing the notice of claim fails to file a more definite statement within the period specified, the appeal shall be dismissed.”  Order for More Definite Statement, pp. 2-3 (quoting 310 CMR 1.01 (6) (b); accord 310 CMR 1.01(11)(b) (“If the more definite statement is not filed within the prescribed deadline, the Presiding Officer may either dismiss the adjudicatory appeal, grant the relief sought, or make another order as may be appropriate.”)).
I added that the Notice of Claim:

does not comply with 310 CMR 1.01(11)(b) because it is ‘so vague or ambiguous that it does not provide adequate notice of the issues to be addressed and the relief sought . . .’  310 CMR 1.01(11)(b).  Instead, the Petitioners’ current Notice of Appeal reads as a general grievance with respect to almost every aspect of the project at issue and it ignores the scope of review for variances under 314 CMR 9.08.  See generally Matter of Town of Rockport, DEP Docket No. 04-734, Final Decision (January 28, 2009); Matter of Massachusetts Bay Transportation Authority, DEP Docket No. 04-619 and 04-121, Recommended Final Decision (December 24, 2004), [adopted by Final Decision (December 29, 2004)].

Order for More Definite Statement, pp 3-4.  I also stated: “The failure of any party . . . to comply with any requirements of this Order will result in the imposition of appropriate sanctions on that party pursuant to 310 CMR 1.01.”
  Order for More Definite Statement, pp. 6-7.  In the Ruling on the Motion to Expedite, I stated: “I will not grant an extension of the July 6, 2010 deadline to comply with the Order for More Definite Statement or the July 15, 2010 date for the Pre-Screening Conference, absent a showing of unforeseeable and extraordinary circumstances.”  Ruling on Motion to Expedite, p. 2.  

On the day after the deadline for compliance with the Order for More Definite Statement, the Petitioner purported to comply with the requirements of the order by filing the “First Addendum to Appeal.”  Despite this tardiness, I accepted the First Addendum for filing.  Ruling on Motion to Continue, p. 2.    However, with respect to the new claims that were first asserted one week later in the Supplementary Notice of Appeal and Petitioners’ Pre-Hearing Statement, I agree with the Department and the Airport Commission—the claims should be stricken and dismissed pursuant to 310 CMR 1.01(5)(a)2., 1.01(6) (b), 1.01(10), 1.01(11)(b), and 1.01(11)(d) because they were untimely and filed in noncompliance with prior orders, without any explanation as to why they were not previously filed.  
C.
All Purported Claims Should Be Dismissed For Noncompliance With The Requirement That They Be Supported By Credible Evidence From A Competent Source

The Department and the Airport Commission assert that all claims should be dismissed because the Petitioner failed to comply with the requirement in the Order for More Definite Statement that the Petitioner comply with 310 CMR 1.01(11)(b) that she provide “some credible evidence from a competent source” in support of her claims.  The Petitioner did not respond to this argument for dismissal.

The Order for More Definite Statement, provided:  
In light of the technical nature of this appeal, by July 6, 2010 the Petitioners’ response to the Order for More Definite Statement must comply with the provision of 310 CMR 1.01(11)(b) that requires the filing of “sufficient evidence to meet the burden of going forward by producing at least some credible evidence from a competent source in support of the position taken” for each claim of error in the Notice of Appeal.  See 310 CMR 1.01(11)(b) (emphasis added) (“A motion or order for a more definite statement also may seek or require the Petitioner to file sufficient evidence to meet the burden of going forward by producing at least some credible evidence from a competent source in support of the position taken.”).  A “competent source” is a witness who has sufficient expertise to render testimony on the technical issues on appeal.  “The crucial issue, in determining whether a witness is qualified to give an expert opinion, is whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006)(internal quotations omitted); see e.g. In the Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006)(dismissing claims regarding flood control, wetlands replication, and vernal pools for failure to provide supporting evidence from competent source), [adopted by Final Decision (October 25, 2006)]; In the Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004) (insufficient evidence from competent source showing that interests under MWPA were not protected), [adopted by Final Decision (June 23, 2004)]; In the Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source to show wetlands delineation was incorrect and work was not properly conditioned), [adopted by Final Decision (May 9, 2003)].  If the Petitioners contend that some or all of the issues or claims do not require expert testimony, the Petitioners shall specifically identify those issues or claims that do not require expert testimony and explain why they do not require expert testimony.

Order for More Definite Statement, pp. 4-5.

The First Addendum did not comply with this provision of the Order for More Definite Statement, and the Petitioner offered no explanation for this omission.  Although the First Addendum cites to various allegedly supporting authorities, such general references do not satisfy the need to ground the purported claims and alleged deficiencies of the Variance on credible evidence from a competent source.  Indeed, none of the cited references are specific to this particular case and the purported claims.

The Petitioner’s failure to provide credible evidence from a competent source is fatal with respect to both prongs of the Variance criteria in 314 CMR 9.08, which are: 
(1) All reasonable measures have been proposed to avoid, minimize, and mitigate adverse effects on the environment; and

(2) The variance is justified by an overriding public interest . . .

The Variance is detailed and technical with respect to both of these prongs, requiring expert testimony on issues that are implicated by the Variance.  The first prong would require testimony relating to, among other things, (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment.  Variance, pp. 3-34.  Even the second prong, which relates to the public interest criteria, requires technical expertise, primarily with respect to runway safety and design.  The Variance states that the “overriding public interest” under 314 CMR 9.08(2) is:

improvement of runway safety at the [airport] in compliance with [FAA] standards pertaining to airport design.  The Applicant, with support from the FAA, has demonstrated that RSA construction is a very high priority to ensure safety at the [airport].  The object of the FAA program is to bring RSAs at airports like the Pittsfield Municipal Airport into compliance with applicable design standards to the extent practicable.

. . . .

[T]he inadequate RSAs at the [airport] constitute a public safety concern.  RSAs are critical features of airport runways because they are designed to reduce the risk of damage to airplanes and loss of life which could result from an aircraft undershoot, overshoot, or excursion from the runway.  The obstruction removal also constitutes an overriding public interest in the safety of pilots, passengers, and others.  I find that these components of the project are required to address documented aviation deficiencies, improve airport safety and, therefore, constitute an overriding public interest.  
Variance, pp. 15 and 16.  The First Addendum does not include any evidence from a competent source with respect to showing that this is not an overriding public interest or that the damage to wetlands, for example, will be so substantial that it is not justified by this public interest.  

The Petitioner’s assertion on the eve of the Pre-Screening Conference that expert testimony is not necessary with respect to calcareous wetlands is both untimely and unpersuasive.  See Supplementary Notice of Appeal.  As discussed at the Conference with Petitioner’s counsel, even if this claim were to proceed despite its untimeliness, Petitioner would have the burden of going forward to show that calcareous wetland replication is “not possible,” as the Petitioner’s counsel asserted.  I find that the Petitioner has not presented any evidence from a competent source in support of this contention, in noncompliance with the Order for More Definite Statement.

Two of the claims that were untimely asserted in the Pre-Hearing Statement are premised upon the Variance’s conditions associated with replication of the calcareous wetland community.  See Variance, pp. 22-26.  At the Pre-Screening Conference the Petitioner claimed that replication was not “possible,” but the Petitioner did not provide any supporting evidence from a competent source, in noncompliance with the Order for More Definite Statement.  See Petitioner’s Pre-Hearing Statement, § 3.A (“calcareous wetlands are not replicable”).  This unsupported premise forms the basis of Petitioner’s untimely constitutional claim and statutory claim.  See Petitioner’s Pre-Hearing Statement, §§ 4(a) and 4(c).  The Petitioner not only failed to comply with the Order for More Definite Statement’s requirement to provide credible evidence from a competent source in support of her purported claims, rendering them subject to dismissal, she also failed to designate her expert witnesses in her Pre-Hearing Statement, and offered no explanation for this deficiency or a request for more time to meet this requirement.  See Order for More Definite Statement, p. 9 (requiring the parties to designate “the names and addresses of each party’s witnesses, including expert witnesses, who will be filing Pre-filed Testimony”).

For all the above reasons, the Petitioner failed to comply with the Order for More Definite Statement and other orders, and all purported claims should therefore be dismissed pursuant to 310 CMR 1.01(5)(a)2., 1.01(6) (b), 1.01(10), 1.01(11)(b), and 1.01(11)(d).  

D.
All Claims Should Be Dismissed For Failure To State A Claim And Further Failure To Comply With The Order For More Definite Statement

The Department and Airport Commission have moved to dismiss pursuant to 310 CMR 1.01(11)(d)(2) for failure to state a claim upon which relief can be granted.  They claim that the First Addendum suffers from the same problems that were identified in the Order for More Definite Statement, i.e., it is too ambiguous and general to determine what specific claims have been asserted.  Thus, it fails to comply with the Order for More Definite Statement and continues to fail to state a claim.  The Petitioner did not respond to this argument.  I agree with Department and the Airport Commission.
1. The First Addendum

In deciding to dismiss for failure to state a claim, I must “assume all the facts alleged in the notice of claim to be true.”  310 CMR 1.01(11)(d)(2).  In the Order for More Definite Statement I stated: 


c.
By July 6, 2010, and pursuant to 314 CMR 9.10(3)(d) and 310 CMR 1.01(11)(b), the Petitioners shall provide “a clear and concise statement of facts which are grounds for the proceeding, the specific objections to the Department's written certification, and the relief sought through the adjudicatory hearing . . . .”  314 CMR 9.10(3)(d) (emphasis added).  Presently, the Notice of Appeal does not comply with 314 CMR 9.10(3)(d) because it does not concisely, clearly, and specifically identify, with supporting facts and regulatory citations, why issuance of the variance was erroneous under 314 CMR 9.08.  It does not comply with 310 CMR 1.01(11)(b) because it is “so vague or ambiguous that it does not provide adequate notice of the issues to be addressed and the relief sought . . .”  310 CMR 1.01(11)(b).  Instead, the Petitioners’ current Notice of Appeal reads as a general grievance with respect to almost every aspect of the project at issue and it ignores the scope of review for variances under 314 CMR 9.08.  See generally Matter of Town of Rockport, DEP Docket No. 04-734, Final Decision (January 28, 2009); Matter of Massachusetts Bay Transportation Authority, DEP Docket No. 04-619 and 04-121, Recommended Final Decision (December 24, 2004)), [adopted by Final Decision (December 29, 2004)].

Order for More Definite Statement, pp. 3-4.

The Order for More Definite Statement gave the Petitioner 15 days to respond, instead of the 10 days otherwise provided by the Adjudicatory Proceeding Rules.  See 310 CMR 1.01(11)(b); 310 CMR 1.01(3)(c).  Despite this and the clear directive in the Order for More Definite Statement, the First Addendum did not cure the problems in the original Notice of Claim, and continues to be “so vague or ambiguous that it does not provide adequate notice of the issues to be addressed and the relief sought . . .”  310 CMR 1.01(11)(b); see Matter of Gormally, Docket No. 2003-037, Recommended Final Decision (November 4, 2003), adopted by Final Decision (November 19, 2003); Matter of Symes, Docket No. 2002-054, Decision and Order on Restated Claims, 9 DEPR 155 (June 4, 2002); Matter of Cormier Construction Co., Decision and Order on Motion to Dismiss, Docket No. 93-071 (November 23, 1993); Simmons v. Abruzzo, 49 F.3d 83, 86 (2nd Cir. 1995)(complaint should be dismissed where it is “so confused, ambiguous, vague, or otherwise unintelligible that its true substance, if any, is well disguised”);  Green v. Massachusetts, 108 F.R.D. 217, 218 (D. Mass. 1985) (similar statement of the law).

The First Addendum also fails to state a claim upon which relief can be granted because it does not state claims in the context of the applicable standard of review under 314 CMR 9.08, i.e., whether: 
(1) All reasonable measures have been proposed to avoid, minimize, and mitigate adverse effects on the environment; and

(2) The variance is justified by an overriding public interest . . .

Although the First Addendum makes broad conclusory statements that iterate the above standards, the supporting subtext: (1) remains vague and ambiguous and focused on whether the Project meets the 401 certification criteria and wetlands performance standards, as opposed to the variance criteria, and (2) repeatedly posits unsupported opinions, questions, and requests that the Department perform additional studies to support the Petitioner’s claims.  See First Addendum, pp. 4-16.  The purported claims in the First Addendum should therefore be dismissed for failing to comply with the Order for More Definite Statement and the applicable pleading requirements, pursuant to 310 CMR 1.01(5)(a)2., 1.01(6) (b), 1.01(10), 1.01(11)(b), and 1.01(11)(d).  

2. The Pre-Hearing Statement Claims


Although the claims asserted in the Supplementary Notice of Appeal and Petitioners’ Pre-Hearing Statement should be dismissed on the basis of timeliness and failure to provide supporting credible evidence from a competent source (see supra. at pp. 17-23), the Department and Airport Commission argue that they should also be dismissed because they fail to state a claim.  The Petitioner did not respond to these arguments.  I agree with the Department and Airport Commission.

Two of the Petitioner’s claims in the Pre-Hearing Statement are premised upon the Variance’s conditions associated with replication of the calcareous wetland community.  See Variance, pp. 22-26.  The Petitioner claims that the “failure to preserve the unique calcareous wetland community” would violate the 97th Amendment to the Constitution of the Commonwealth of Massachusetts and is “inconsistent with the Department’s duty and responsibility to protect the public health and enhance the quality and value of water resources” under the Clean Water Act, G.L. c. 21 §§ 26-53 and 33 U.S.C. § 1251 et seq.  See Petitioner’s Pre-Hearing Statement, §§ 4(a) and 4(c).  These claims are based upon the Petitioner’s unsupported belief that replication of calcareous wetlands is not possible.  See Petitioner’s Pre-Hearing Statement, § 3.A (“calcareous wetlands are not replicable”).  
The Department was implicitly authorized under the applicable regulations, 314 CMR 9.00, particularly 314 CMR 9.08, to condition issuance of the Variance on replication of the calcareous wetlands, which it did.  The Petitioner appears to argue that under no circumstances can a variance be conditioned upon replication of calcareous wetlands, because replication is not possible.  The Petitioner thus seems to argue that regulatory authorization to condition a variance on replication of calcareous wetlands violates the 97th Amendment to the Constitution of the Commonwealth of Massachusetts and is “inconsistent with the Department’s duty and responsibility to protect the public health and enhance the quality and value of water resources” under the Clean Water Act, G.L. c. 21 §§ 26-53 and 33 U.S.C. § 1251 et seq.  Such claims, however, would amount to a facial attack on the substance, validity, or the adequacy of the Department’s regulations, which cannot be adjudicated here and must instead be brought, if at all, in the Superior Court.  See Matter of Milwaukee Metropolitan Sewerage District, Docket No. 97-165, Final Decision-Order of Dismissal, 1998 MA ENV LEXIS 926 (June 23, 1998), aff'd sub nom. Milwaukee Metropolitan Sewerage District v. Department of Environmental Protection, C.A. No. 98-3867, Memorandum of Decision and Order on Cross-Motions for Partial Judgment on the Pleadings (Suffolk Super. Ct., July 26, 1999); Dion v. Board of Appeals of Waltham, 344 Mass. 547, 554 (1962); Royce v. Commissioner of Corrections, 390 Mass. 425 (1983)(agency is bound to follow its own regulations); G.L. c. 30A § 7 (“judicial review of any regulation . . . may be had through an action for declaratory relief . . .”).
  For this reason the claims should therefore be dismissed because they fail to state a claim upon which relief can be granted.
The Petitioner also alleges in the second claim of the Supplementary Notice of Appeal and Petitioners’ Pre-Hearing Statement that the “failure to preserve the unique calcareous wetland community” is inconsistent with 310 CMR 10.60 because it “threatens to alter a wildlife habitat beyond the thresholds permitted under [the wetland regulations at] 310 CMR 10.54(4)(a)(5), 10.56(4)(a)(4), 10.57(4)(a)3, 10.58(4)(d)1.”  The Petitioner failed to draw a nexus between this claim under the wetland regulations and the applicable variance criteria under 314 CMR 9.08, or allege why this claim is relevant to reviewing the Variance.  As a result, this claim also fails to state a claim upon which relief can be granted.

CONCLUSION


I recommend that the Commissioner deny the Motion for Remand because there was sufficient public notice of the application for a 401 Water Quality Certification, including the variance, and the Petitioner has not shown that she was prejudiced by the alleged lack of notice.  I also recommend that the appeal be dismissed in its entirety because the Petitioner: (1) lacks standing, (2) failed to state a claim despite being given an opportunity to correct the deficiencies in her purported claims, and (3) failed to comply with orders entered in this appeal.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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� The Environmental Monitor is a publication that “provides information on projects under review by the Massachusetts Environmental Policy Act (MEPA) office, recent MEPA decisions of the Secretary of Energy & Environmental Affairs, and public notices from environmental agencies.”  See http://www.env.state.ma.us/mepa/emonitor.aspx





� See generally Matter of Town of Rockport, DEP Docket No. 04-734, Final Decision (January 28, 2009) (discussing requirements for issuance and review of a variance); Matter of Massachusetts Bay Transportation Authority, DEP Docket No. 04-619 and 04-121, Recommended Final Decision (December 24, 2004) (same), adopted by Final Decision (December 29, 2004).


  


� Variance, p. 2 (citing Federal Aviation Administration (“the FAA”) “Advisory Circular 150/5300-13 (Airport Design.”).


� I issued the Order for More Definite Statement pursuant to 310 CMR 1.01(6)(b), which provides that when a petitioner fails to comply with applicable pleading requirements, such as those in 310 CMR 1.01(6)(b), the Presiding Officer “shall dismiss the appeal or require a more definite statement.”  310 CMR 1.01(6)(b).  I notified the Petitioners that if “the person filing the notice of claim fails to file a more definite statement within the period specified, the appeal shall be dismissed.”  Order for More Definite Statement, p. 2 (quoting 310 CMR 1.01 (6) (b)); accord 310 CMR 1.01(11)(b) (“If the more definite statement is not filed within the prescribed deadline, the Presiding Officer may either dismiss the adjudicatory appeal, grant the relief sought, or make another order as may be appropriate.”); see also 310 CMR 1.01(5)(a) (listing powers of the Presiding Officer and stating: “The Presiding Officer shall have the power to take any action authorized by M.G.L. c. 30A to conduct a just, efficient and speedy adjudicatory appeal . . .”).


�  Under 310 CMR 1.01(5)(a)15, the authority of Presiding Officers to prescreen appeals includes the power to conduct prescreening conferences with the parties to an appeal to discuss potential settlement of the appeal, identify the issues in an appeal, and to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  Presiding Officers are also authorized to conduct simplified hearings of appeals in accordance with 310 CMR 1.01(8)(a), and issue recommended final decisions for dismissals of appeals.  310 CMR 1.01(5)(a)15.





� A regulation is interpreted in the same manner as a statute, according the words of a regulation their usual and ordinary meaning.  Ten Local Citizen Group v. New Eng. Wind, LLC, 457 Mass. 222, 229 (2010).  An agency's interpretation of its own regulation is ordinarily accorded considerable deference unless it is arbitrary, unreasonable, or inconsistent with the plain terms of the regulations themselves.  Rasheed v. Commissioner of Correction, 446 Mass. 463, 476, 845 N.E.2d 296 (2006).  “The party challenging an agency's interpretation of its own rules has a ‘formidable burden’ of showing that the interpretation is not rational.”  Ten Local Citizen Group, at 228.  Validly promulgated regulations must generally be followed and construed in harmony with the applicable statutes.  Facial attacks on the substance, validity, or the adequacy of the Department’s regulations cannot be adjudicated here and must instead be brought, if at all, in the Superior Court.  See Matter of Milwaukee Metropolitan Sewerage District, Docket No. 97-165, Final Decision-Order of Dismissal, 1998 MA ENV LEXIS 926 (June 23, 1998), aff'd sub nom. Milwaukee Metropolitan Sewerage District v. Department of Environmental Protection, C.A. No. 98-3867, Memorandum of Decision and Order on Cross-Motions for Partial Judgment on the Pleadings (Suffolk Super. Ct., July 26, 1999); Royce v. Commissioner of Corrections, 390 Mass. 425 (1983)(agency is bound to follow its own regulations); G.L. c. 30A § 7 (“judicial review of any regulation . . . may be had through an action for declaratory relief . . .”).    





� That a variance may be reasonably viewed as part of the 401 Water Quality Certification application process, and not separate from such process, is also supported by the appeal provision.  See 314 CMR 9.10.  That provision states that “[c]ertain persons shall have a right to request an adjudicatory hearing concerning certifications by the Department,” with no separate reference to appeal rights for variances; this confirms the intent to include a variance as a means to obtain a certification, and not necessarily a separate process.  





� In some circumstances the better practice may be to provide explicit notice that a variance is being sought or may issue, and provide an opportunity for comment.  See Dion v. Board of Appeals of Waltham, 344 Mass. at 554. 





� The Petitioner argued that the Department had inconsistently applied its regulations based upon the notices she attached as Exhibit A to her Response to Order Regarding Remand.  She argued that contrary to the Department’s arguments in this case it had provided additional notification of variances in other cases.  See Response to Order Regarding Remand, p. 3.  I find, however, that the attached notices are not probative of the Petitioner’s argument because there is no evidence relating to whether these notices were published by the Department and whether the notices are based upon an application for a variance, an application for a 401 Water Quality Certification, or both.


� This analysis regarding these instructive cases is adopted almost verbatim from Justice Gants’ decision in Metro Park Corp. v. Mongeau, 15 Mass. L. Rep. 482 (Mass. Super. Ct. 2002).   





� I noted that possible sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  





� See also Variance, p. 2 (the airport “does not meet the FAAs design standards for RSAs.”), p. 5 (discussing alternatives  rejected by FAA).


� The Petitioner’s response to the Motion to Dismiss included an affidavit from Piotr Parasiewicz, attesting to how he believed the Petitioner would be harmed by the Project.  Although this testimony is relevant to standing, which I addressed on different grounds, it provided no support with respect to Petitioner’s purported claims.





� The Petitioner’s Supplementary Notice of Appeal states that Petitioner “may call Randall Christensen (Senior Environmental Scientist at Stantec), DEP staff, staff of the Executive Office of Energy and Environmental Affairs, conservation commissioners and conservation commission staff as expert witnesses.”  This general designation is insufficient and it improperly designates as “expert witnesses” the Airport Commission’s own expert, Mr. Christensen (see Respondent’s Pre-Hearing Statement), and government employees, who may generally be called as fact witnesses, but not expert witnesses.


� See also Matter of Holy Ghost Church, Docket No. 2001-049, Final Decision (February 8, 2002); Matter of Raymond Frank, Docket No. 2000-034, Decision on Motion for Reconsideration (September 13, 2001); Matter of Pilot House Associates, Inc., Docket No. 96-061, Final Decision (July 11, 1996), Decision on Motion for Reconsideration (August 23, 1996); Matter of N&C Realty Trust, Docket No. 94-025, Final Decision (November 23, 1994).








This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207.
	DEP on the World Wide Web:  http://www.mass.gov/dep

	[image: image2.png]


  Printed on Recycled Paper


In the Matter of City of Pittsfield Airport Commission, Docket No. 2010-041
August 11, 2010 Recommended Final Decision

Page 29 of 32

[image: image2.png]