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Commonwealth of Massachusetts

Executive Office of Energy & Environmental Affairs

Department of Environmental Protection

Office of Appeals and Dispute Resolution
                                                                                     May 18, 2010

	In the Matter of 

Richard Brignolo


	     DEP Docket No. 2009-077 

     PAN-BO-09-D004-1

     


RECOMMENDED FINAL DECISION

The Department of Environmental Protection issued a Notice of Intent to Assess a Civil Administrative Penalty (PAN-BO-09-D004-1) for violations of M.G.L. c. 111, § 2C and M.G.L. c. 111, §§ 150A and 150A1/2 to Richard Brignolo, 160 Taunton Ave., Norton, Massachusetts (“the Petitioner”).  In response, the Department received a Fee Transmittal Form and money order for the appeal fee from the Petitioner.  

The date of the Notice of Intent to Assess a Civil Administrative Penalty (PAN-BO-09-D004-1) was November 10, 2009.  The postmark on the envelope in which the transmittal form and check were received indicates that the date of mailing was December 4, 2009. The date stamped on the transmittal form sent to the Department indicates that it was received by the Department on December 7, 2009.  Requests for a hearing on a penalty assessment must be received by the Department within 21 days of the issuance of the penalty assessment.  310 CMR 5.35; 310 CMR 5.08.  Twenty-one days from November 10, 2009 is December 1, 2009.  Therefore, the appeal of the Notice of Intent to Assess a Civil Administrative Penalty (PAN-BO-09-D004-1) appears to be untimely.   Timely filing is a statutory requirement that cannot be excused or modified.  Anyone who files an untimely request for a hearing has waived the right to a hearing. 310 CMR 5.35. 

On April 16, 2010, I ordered the Petitioner to show cause why this appeal should not be dismissed for untimeliness.  I ordered the Petitioner to file by May 7, 2010, a statement with a copy of the Notice of Intent to Assess a Civil Administrative Penalty (PAN-BO-09-D004-1) postmark or any other evidence showing that the appeal was timely.  I stated that if the Petitioner could not show that the appeal was timely, the appeal must be dismissed. I specifically noted that failure to respond to the Order would constitute grounds for dismissal.  The Petitioner has not responded to the Order to Show Cause.
Where a Party demonstrates an intention not to proceed, that Party's appeal is customarily dismissed.  310 CMR 1.01(10).  310 CMR 1.01(11)(d)1. provides that “a party may move to dismiss where another party fails to file documents as required, . . . comply with orders issued . . . [or] otherwise fails to prosecute the case . . .”  See Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000).  Sanctions, including dismissal of the appeal, may also be imposed when a party fails to comply with an order or otherwise fails to prosecute a case.  310 CMR 1.01(10).   Failure to file documents as required and to respond to the Order to Show Cause are clear evidence of the Petitioner's lack of intent to pursue this appeal and constitute adequate grounds for sanctions, both of which warrant dismissal of the appeal under these circumstances.

The dismissal of the appeal will make final the Notice of Intent to Assess a Civil Administrative Penalty issued to the Petitioner by the Department.  I further note that this action by the Department does not preclude enforcement against the Petitioner for any other violations of law or the Department regulations, or referral to other appropriate agencies where warranted.

I recommend that this appeal be dismissed for failure to prosecute and as a sanction, and that the penalty assessed against the Petitioner be made final.





                        __________________________








Pamela D. Harvey 

            Presiding Officer

                           NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

