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RECOMMENDED FINAL DECISION FOLLOWING
INTERLOCUTORY REMAND DECISION
INTRODUCTION

The Applicant Russell Biomass, LLC proposes to operate a 50 megawatt (“mw”) wood-fired electric power generation facility in Russell, Massachusetts (“the proposed energy facility”) at the site of a former paper mill that was operated by the Westfield River Paper Company (“WRPC”) for at least 78 years prior to the mill’s shut down in 1994.  To operate its proposed energy facility, the Applicant needs a permit from the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) under the Water Management Act (“WMA”), G.L. c. 21G, §§ 1-19, and the WMA Regulations, 310 CMR 36.01, et seq. to withdraw 662,000 gallons per day (“gpd”) of water from the Westfield River Basin for cooling 
and other needs for the facility.  


On July 2, 2008, the Department’s Western Regional Office (“WERO Office”) granted the WMA permit to the Applicant with conditions, which permit the Petitioners appealed claiming that the Department issued the permit in violation of the WMA and the WMA Regulations.  See In the Matter of Russell Biomass, LLC, OADR Docket No. 2008-116, Recommended Final Decision, August 19, 2009, as corrected, August 26, 2009 (“RFD”).  After resolving several issues in the appeal on summary decision and conducting an Adjudicatory Hearing on the remaining issues, I issued an RFD in August 2009 recommending affirmance of the WMA permit.  Id.  
After careful review of the RFD and record in the case, the Department’s Commissioner issued an Interlocutory Remand Decision (“IRD”) on January 29, 2010 regarding the safe yield issue in the appeal.  See IRD, at pp. 2-7.
  Specifically, the Commissioner stated that to ensure consistency with the requirements of the Department’s recently announced Interim Safe Yield (“ISY”) Methodology, that she would defer issuing a Final Decision in this appeal and remand this matter to the WERO Office to perform the following determinations.  Id., at pp. 6-7. 

First, the Commissioner directed the WERO Office to determine whether under the ISY Methodology, the combined volume of existing, permitted, and the Applicant’s proposed water withdrawal from Westfield River would exceed the Interim Safe Yield Existing Allocation volume for the Westfield River Basin.  Id., at p. 6.  The Commissioner stated that her directive to the WERO Office to perform that determination did not constitute rejection of its prior safe yield determination as discussed at pp. 14-18, 29-70 of the RFD because she was also directing the WERO Office to clarify its consideration of the extensive and credible evidence introduced at the January 2009 Adjudicatory Hearing in support of all ten factors that the Department was required to consider under the WMA and WMA Regulations in reviewing the Applicant’s permit application.  Id.
  

The Commissioner directed the WERO Office to make its determination under the ISY Methodology and clarification of its prior permit determination within 30 days of the IRD (March 1, 2010), and directed that both determinations be set forth in detail in supplemental sworn Pre-filed Testimony (“PFT”) to be filed with the Office of Appeals and Dispute Resolution (“OADR”) by at least one of the witnesses who testified on behalf of the Department at the Adjudicatory Hearing.  Id., at p. 7.  The Commissioner directed that:    
If the WERO Office determine[d] that under the Interim Safe Yield Methodology the combined volume of existing, permitted, and the Applicant’s proposed water withdrawal from Westfield River [would] not exceed the Interim Safe Yield Existing Allocation volume for the Westfield River Basin, the WERO Office [was to] modify the Applicant’s WMA Permit to make clear that the Long-Term Safe Yield Methodology will be applicable to that Permit no later than the next five year review period for that Permit.  The WERO Office [was] also [to] include conservation standards in the modified WMA Permit consistent with the Water Conservations Standards approved by the Water Resources Commission in July 2006, including any applicable performance standards, unaccounted-for water losses, and restrictions on nonessential uses.  
Id.  Under the IRD, the Applicant and the Petitioners were required to respond to the Department’s PFT within 30 days of receiving the Testimony.  IRD, at p. 7.  Their respective responses were to be in the form of Supplemental PFT to be filed by at least one of the witnesses who previously testified on behalf of the Applicant and the Petitioners at the Adjudicatory Hearing.  Id.


In response to the IRD, the parties have filed Supplemental PFT on issues that the Commissioner directed the Department to address.  See below, at pp. 4-10.  As a result of my review of the parties’ Supplemental PFT, I affirm my earlier recommendation in the RFD that the Commissioner issue a Final Decision granting the WMA permit to the Applicant.  The form of the WMA permit should be the modified WMA permit that the Department has submitted in response to the IRD.

 DISCUSSION

  
I.
THE DEPARTMENT’S SUPPLEMENTAL PRE-FILED TESTIMONY
In response to the IRD, on March 1, 2010, the Department filed the Supplemental Pre-filed Testimony of Jimmy Bumgardner, dated February 26, 2010 (“Mr. Bumgardner’s Supplemental PFT”).  Mr. Bumgardner is the Water Management Program Coordinator for the Department’s WERO Office, and testified on behalf of the Department at the January 2009 
Adjudicatory Hearing.  See RFD, at pp. 35-45, 81-87, 104-08; Mr. Bumgardner’s Supplemental PFT, ¶¶ 1-3.  

As previously noted in the RFD, Mr. Bumgardner holds a Bachelor of Science degree in Environmental Resources Engineering from Humboldt State University, Arcata, California (1988), and a Masters of Science in Civil Engineering with an emphasis in groundwater hydrology from the University of California at Davis (1990).  See RFD, at p. 35, ¶ 9.  He also is a Registered Professional Engineer (“P.E.”) in Massachusetts.  Id.  He has work experience in permitting, hydrology, surface water quality assessment, and economics.  Id.  He also has 
published papers on stormwater water quality, surface water quality analysis, and economics.  Id.   

Mr. Bumgardner has been employed by the Department since 1997, and he has extensive experience in reviewing applications for permits under the WMA and the WMA Regulations.  Id., at pp. 35-36, ¶ 10.  He has been involved in the review of 23 permit and permit amendment applications under the WMA and the WMA Regulations.  Id.  Mr. Bumgardner was one of several Department staff members who reviewed the Applicant’s WMA permit application.  Id., at p. 36, ¶ 11.  He was the primary staff person assigned to review the application and public comment on the application.  Id.  He was also responsible for advising Department senior staff on the application, drafting documents for their approval, and recommending permit conditions and disposition.  Id.    

In his Supplemental PFT, Mr. Bumgardner testified that the WERO Office performed the determinations that the Commissioner directed to be performed in the IRD.  See Mr. Bumgardner’s Supplemental PFT, ¶¶ 4-28.  Specifically, he testified that “[he] performed the required ISY calculations to determine whether the combined volume of existing, permitted, and [Applicant’s] proposed water withdrawal from the Westfield River [would] exceed the ISY for the Westfield River Basin,” and his calculations “affirm[ed] the [Department’s earlier] determination . . . that the Safe Yield of the Westfield River Basin [would] not be exceeded by [the Applicant’s proposed water] withdrawal” for the facility.  Id., ¶ 6.  Mr. Bumgardner’s calculations are described in detail in his Supplemental PFT.  Id.  

In accordance with the IRD, Mr. Bumgardner attached to his Supplemental PFT a copy of a proposed modified WMA permit containing “[the] stipulation that the applicant will be subject to the Long-Term Safe Yield Methodology to be developed and issued prior [to] the permit expiration date of November 30, 2012 or subsequent five-year review in the Westfield River Watershed, whichever is sooner.”  Id., ¶ 26.  The proposed modified WMA permit also contains appropriate water conservation standards as ordered by the IRD.  Id.  

Also, in accordance with the IRD, Mr. Bumgardner gave detailed testimony in his Supplemental PFT clarifying the WERO Office’s consideration of the extensive and credible evidence introduced at the January 2009 Adjudicatory Hearing in support of all ten factors that the Department was required to consider under the WMA and WMA Regulations in reviewing the Applicant’s WMA permit application.  Id., ¶¶ 7-25.  His detailed testimony demonstrates that the WERO properly considered all ten factors.  Id.     
II.
THE APPLICANT’S SUPPLEMENTAL PRE-FILED TESTIMONY
On March 31, 2010, the Applicant filed the Supplemental Pre-filed Testimony of Doris S. Atkinson, dated March 29, 2010 (“Mr. Atkinson’s Supplemental PFT”).  Ms. Atkinson is a Professional Civil Engineer licensed by the Commonwealth of Massachusetts, and a Senior Project Manager at Tighe and Bond (“T & B”), an environmental and engineering consulting firm that specializes in waterworks engineering and water resources evaluation and that prepared the Applicant’s WMA permit application.  See RFD, at pp. 49-50, ¶ 39; Ms. Atkinson’s Supplemental PFT, pp. 1-2, lines 1-21.  Ms. Atkinson testified on behalf of the Applicant at the January 2009 Adjudicatory Hearing.  See RFD, at pp. 49-57, 89-94, 104-08; Ms. Atkinson’s Supplemental PFT, p. 2, lines 16-21.    


As previously noted in the RFD, Ms. Atkinson holds a Bachelor of Arts degree in Biological Sciences from Mount Holyoke College, South Hadley, Massachusetts, and a Bachelor of Science degree in Civil Engineering and a Masters in Environmental Engineering degree from U.Mass.-Amherst.  Id., at p. 50, ¶ 40.  She has more than 20 years of experience in engineering and environmental consulting.  Id.  At T & B, Ms. Atkinson was actively involved in the preparation of the Applicant’s WMA permit application and follow-up work after the application was filed with the Department in August 2006.  Id., at pp. 53-58, ¶ 46-50.

In her Supplemental PFT, Ms. Atkinson testified that the WERO Office performed the determinations that the Commissioner directed to be performed in the IRD.  See Mr. Atkinson’s Supplemental PFT, pp. 2-3, lines 22-59.  Specifically, she testified that “[she] reviewed [Mr. Bumgardner’s Supplement PFT], and . . . [is] familiar with the Interim Safe Yield Methodology issued by MassDEP on December 14, 2009.”  Id., at p. 3, lines 37-39.  She testified that she reviewed Mr. Bumgardner’s ISY calculations and “confirmed the results of his calculations by performing the calculations [herself], using the same data utilized by Mr. Bumgardner and as specified in the Interim Safe Yield Methodology.”  Id., at p. 3, lines 40-44.  She testified that “[b]ased on [her] comparison of the results, [she] concluded that Mr. Bumgardner’s calculations were performed correctly” and agreed with him “that under such calculations the combined volume of existing, permitted, and [the Applicant’s] proposed water withdrawal [from the Westfield River] [would not] exceed the Interim Safe Yield existing allocation volume for the Westfield River Basin.”  Id., at p. 3, lines 44-48.  She testified that “[her] determination supports MassDEP’s earlier conclusion that [the Applicant’s] proposed [water] withdrawal [would] not exceed the applicable safe yield.”  Id., at p. 3, lines 48-50.  She testified that in accordance with the IRD, the proposed modified WMA permit attached to Mr. Bumgardner’s Supplemental PFT also addresses water conservation standards as required by the IRD.  Id., at p. 3, lines 51-59.


Ms. Atkinson also testified that in accordance with the IRD, Mr. Bumgardner’s Supplemental PFT clarified the WERO Office’s consideration of the extensive and credible evidence introduced at the January 2009 Adjudicatory Hearing in support of all ten factors that the Department was required to consider under the WMA and WMA Regulations in reviewing the Applicant’s WMA permit application.  Id., at p. 4, lines 60-73.  She testified that she agreed that Mr. Bumgardner’s detailed testimony demonstrates that the WERO properly considered all ten factors.  Id.     

III.
THE PETITIONERS’ SUPPLEMENTAL PRE-FILED TESTIMONY

In response to Mr. Bumgardner’s Supplemental PFT, the Petitioners filed on March 22, 2010 a separate administrative appeal of the modified WMA permit attached to Mr. Bumgardner’s Supplemental PFT.  See OADR Docket No. 2010-026.  The separate administrative appeal is inappropriate since the modified WMA permit was submitted by the Department in response to the Commissioner’s IRD in this administrative appeal and is not a final permit of the Department.  Accordingly, the separate administrative appeal should be dismissed.


On March 31, 2010, the Petitioners filed: (1) the Supplemental PFT of Andrea Donlon, dated March 31, 2010 (“Ms. Donlon’s Supplemental PFT”); (2) the Supplemental PFT of Dr. Stephen H. Kaiser, dated March 30, 2010 (“Dr. Kaiser’s PFT”); and (3) the Direct Testimony of Dr. Piotr Parasiewicz, dated March 21, 2010 (“Dr. Parasiewicz’s Testimony”).  The Petitioners also filed a Motion to Re-Open the [Adjudicatory] Hearing, which the Department and the Applicant oppose.  


The Petitioners’ Motion to Re-Open the [Adjudicatory] Hearing contends that the Commissioner’s adjudication of the issues in this administrative appeal must be limited to the WMA permit that the Department issued to the Applicant in 2008 and any modifications of the permit are a violation of due process.  The Petitioners, however, misapprehend the function of the Department's administrative hearings, which often result in modifications of permits as is appropriate in de novo review.  The modified version of the WMA permit filed by the WERO Office responded to the IRD, so that by definition could not constitute a new permit subject to appeal.  


As for the testimony submitted by the Petitioners in response to Mr. Bumgardner’s PFT, the testimony is problematic in a number of respects.  First, Dr. Parasiewicz’s Testimony is improper because he did not attend the Adjudicatory Hearing, and, as a result, his previously filed Direct Examination Testimony was stricken from the record.  See RFD, at pp. 26-28.  Additionally, Dr. Parasiewicz’s Testimony has other evidentiary limitations: reliance on a draft, rather than a final study purportedly conducted by the Rushing Rivers institute during the summer of 2009 of “concurrent flow and temperature data.”  See Exhibit 2 to Dr. Parasiewicz’s Testimony.  

Ms. Donlon is the Petitioner CRWC’s River Steward for the portion of the Connecticut River that runs through Massachusetts.  See RFD, at p. 31, ¶ 2.  She holds a Bachelor of Science degree in Mathematics from Haverford College, Haverford, Pennsylvania (1990), and a Master of Science degree in Forestry from the University of Vermont, Burlington, Vermont (1999).  Id.  She testified at the Adjudicatory Hearing on behalf of the Petitioners.  Id., at pp. 28-34, 75-76.  
Her Supplemental PFT is problematic because several “Exhibits” to the testimony are improper.  Exhibit 4 is improper because it is a copy of Dr. Parasiewicz’s Testimony, and Exhibits 5, 6, 7, and 8 are improper because they are copies of the testimony of four witnesses (John Berry, William F. Gogol, Henry Warchol, and Carl Lafreniere) that I did not consider at the Adjudicatory Hearing due to major evidentiary limitations.  See RFD, at pp. 26-28.  Ms. Donlon’s Supplemental PFT also neither refutes the substantial and conclusive testimonial and documentary evidence that the Department’s and the Applicant’s respective witnesses, including Mr. Bumgardner and Ms. Atkinson, presented at the Adjudicatory Hearing,
 nor refutes the substantial and conclusive testimonial and documentary evidence that  Mr. Bumgardner and Ms. Atkinson submitted in their respective PFT in response to the IRD.  

Dr. Kaiser is a mechanical engineer who holds undergraduate and graduate degrees in Mechanical Engineering from the Massachusetts Institute of Technology (Bachelor of Science (1965); Master of Science (1967); and Doctorate of Philosophy with a Specialty in Design and Controls (1971).  See RFD, at p. 76, ¶ 80.  From 1970 to 1984, he was employed by the Commonwealth as a Civil Engineer.  Id.  Since 1984, he has performed private environmental consulting work in various areas for citizens groups, including flooding, sewage generation, and land use and development.  Id.  He testified on behalf of the Petitioners at the Adjudicatory Hearing.  Id., at pp. 76-81.


Dr. Kaiser’s Supplemental PFT is lengthy but does not refute the testimonial and documentary evidence of the Department’s and the Applicant’s respective witnesses, including the Supplemental PFT that Mr. Bumgardner and Ms. Atkinson submitted in response to the IRD.  In many respects, Dr. Kaiser’s Supplemental PFT is a re-statement of the testimony that he provided at the Adjudicatory Hearing.

CONCLUSION


Based on the foregoing, I affirm my earlier recommendation in the RFD that the Commissioner issue a Final Decision granting the WMA permit to the Applicant.  The form of the WMA permit should be the modified WMA permit that the Department has submitted in 

response to the IRD.

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 
subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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�  Per the parties’ agreement, one of the issues for resolution in this appeal includes Issue No. 2:


Whether the Department, in connection with the issuance of the Permit, calculated the safe yield for the Westfield River in accordance with its obligations under the WMA, the WMA regulations, and applicable Department policies, and if it did not, whether the Permit is unlawful.  





RFD, at pp. 14-18, 29-70.  





�  The ten factors, including safe yield, are set forth in note 1, at pp. 2-3 of the IRD. 


�  See RFD, at 35-70, 81-101, and 104-08.
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