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RECOMMENDED FINAL DECISION 
In this appeal, the Petitioners challenge the same Water Management Act (“WMA”) permit (“WMA Permit”) that they challenged in a previous administrative appeal and that was upheld by the Commissioner of the  Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) in a Final Decision issued on August 10, 2010.  See In the Matter of Russell Biomass, LLC, OADR Docket No. 2008-116, Recommended Final Decision (August 19, 2009) and Recommended Final Decision Following Interlocutory Remand Decision (July 1, 2010), both adopted as Final Decision (August 10, 2010) (“Russell Biomass I”).  The Petitioners’ appeal pursuant to G.L. c. 30A, § 14 of the Final Decision in Russell Biomass I is currently pending in Suffolk Superior Court.  See Connecticut River Watershed Council v. 
Department of Environmental Protection, Suffolk Superior Court, Docket No. SUCV2010-03578.

The Petitioners filed this second administrative appeal of the WMA Permit on March 31, 2010 while Russell Biomass I was pending before the Department’s Commissioner for Final Decision and after the Department modified the WMA Permit at issue in response to the Commissioner’s January 29, 2010 Interlocutory Remand Decision (“IRD”) in Russell Biomass I.  See IRD, at pp. 2-7; Recommended Final Decision Following Interlocutory Remand Decision (“RFD II”) in Russell Biomass I (July 1, 2010), at pp. 1-6.  The Commissioner’s IRD had directed the Department to make certain determinations relating to the safe yield issue on appeal in Russell Biomass I and to support those determinations with Supplemental Pre-filed Testimony (“Supplemental PFT”) by at least one of the witnesses who testified on behalf of the Department at the Adjudicatory Hearing that I had previously conducted in the appeal.  IRD, at p. 7; RFD II in Russell Biomass I, at p. 3.
  

Under the IRD, the Applicant Russell Biomass, LLC and the Petitioners were required to respond to the Department’s Supplemental PFT within 30 days of receiving the Testimony.  IRD, at p. 7; RFD II in Russell Biomass I, at pp. 3-4.  Their respective responses were to be in the form of Supplemental PFT to be filed by at least one of the witnesses who previously testified on 
behalf of the Applicant and the Petitioners at the Adjudicatory Hearing.  Id.

In response to the Department’s modified WMA Permit and Supplemental PFT, the Applicant and the Petitioners filed Supplemental PFT on issues that the Commissioner had directed the Department to address.  RFD II in Russell Biomass I, at pp. 4-10.  The Petitioners took the additional step of filing this second administrative appeal of the WMA Permit.  Id., at p. 7.  
  On July 1, 2010, I informed the Petitioners that “[this second] administrative appeal [was] inappropriate since the modified WMA permit was submitted by the Department in response to the Commissioner’s IRD in [Russell Biomass I] and [was] not a final permit of the Department[,]” and, as a result, “the [second] administrative appeal should be dismissed.”  Id., at p. 8.  The Commissioner’s Final Decision in Russell Biomass I then followed on August 10, 2010 upholding the WMA Permit, which, as noted above, the Petitioners have appealed to Superior Court pursuant to G.L. c. 30A, § 14.   

To date, the Petitioners have not indicated whether they will voluntarily withdraw this second administrative appeal of the WMA Permit.  They have only requested that a Pre-Hearing Conference be scheduled in this second administrative appeal.  See Electronic Mail message of Petitioners’ Counsel to OADR Case Administrator, February 10, 2011.  The Applicant opposes the Petitioners’ request for the reasons that I stated on July 1, 2010 why this second administrative appeal should be dismissed.  See Electronic Mail message of Applicant’s Counsel to OADR Case Administrator, March 9, 2011.  For the same reasons, the Applicant requests that this second administrative appeal be dismissed.      

In sum, I recommend that the Department’s Commissioner issue a Final Decision dismissing this second administrative appeal of the WMA Permit at issue because the appeal is duplicative of the administrative appeal in Russell Biomass I that challenged the Permit’s validity.  As discussed above, the Petitioners filed this second administrative appeal on March 31, 2010 while Russell Biomass I was pending before the Department’s Commissioner for Final Decision and when the WMA Permit at issue was not a final permit of the Department.  Moreover, the Petitioners will not be prejudiced by the dismissal of this second administrative appeal of the WMA Permit because their appeal of the Commissioner’s Final Decision in Russell Biomass I upholding the Permit is currently pending in Superior Court. 

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the 
Commissioner, in his sole discretion, directs otherwise.
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David C. Fixler, Esq.
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�  Per the parties’ agreement in Russell Biomass I, one of the issues for resolution in the appeal included Issue No. 2:


Whether the Department, in connection with the issuance of the Permit, calculated the safe yield for the Westfield River in accordance with its obligations under the WMA, the WMA regulations, and applicable Department policies, and if it did not, whether the Permit is unlawful.  





Recommended Final Decision (“RFD”) in Russell Biomass I, at pp. 14-18, 29-70.  
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