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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, a Ten Resident Group (“the Petitioner”) appealed the February 15, 2008 Superseding Order of Conditions ("SOC")
 that the Western Regional Office of the Massachusetts Department of Environmental Protection ("the Department" or “MassDEP”) issued to Scott J. Nielsen and the Levi-Nielsen Co., Inc. (“the Applicant”) pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”) and the Wetlands Regulations at 310 CMR 10.00 et seq.  The SOC approved the Applicant’s proposed construction of a 17 unit planned residential development (“the Project”) on a 7.42 acre parcel of real property located at Strawberry Field, South East Street, Amherst, Massachusetts (“the Property”).  Foulis Pre-Filed Direct Testimony (“PFT”) (12/10/08), ¶ 9.
BACKGROUND


The issues and MassDEP’s regulatory jurisdiction in this matter are narrow.  The Project does not involve any work in Areas Subject to Protection under 310 CMR 10.02(1).  MassDEP only has jurisdiction in this matter by virtue of work that will take place within the Buffer Zone to Bordering Vegetated Wetlands (“BVW”).  See 310 CMR 10.02(2)(b).  McKenna PFT (12/10/08), ¶¶ 21-22.  The BVW includes a Certified Vernal Pool (“CVP”) (#3985).  McKenna PFT (12/10/08), ¶ 28.  The CVP is located within but is not coterminous with the BVW.  Foulis PFT.

The work that will occur within the Buffer Zone is limited.  “Nearly the entire limit of work line is more than 50 feet upgradient from the boundary of BVW.”  McKenna PFT (12/10/08), ¶¶ 25-27.  More than half the Buffer Zone to the BVW will remain undisturbed by the work.  Id.  The Buffer Zone work is the construction of detention basin pond 4P (“Pond 4P”).  McKenna PFT (12/10/08), ¶¶ 22-23; McCollum PFT (12/10/08), ¶¶ 20-21.  MassDEP has jurisdiction over this work primarily because it includes a single point discharge in the Buffer Zone. 
  Foulis PFT (12/10/08), ¶ 11; 310 CMR 10.05(6)(b).  

From the point discharge, treated stormwater flows in a southeasterly direction towards the BVW that is downgradient from the CVP.  The stormwater discharge was designed to direct water away from the CVP to preserve the CVP’s water quality while simultaneously maintaining a sufficient quantity of clean water.  Marcus PFT (11/25/08) ¶¶ 12, 15.  The discharged stormwater is treated by means of an “extensive [best management practice] treatment train consisting of additional detention basins, sediment forebays, deep sump catch basins, proprietary BMPs [flared discharge pipe, rip-rap, ], and a host of other non-structural source control practices.”
   McCollum PFT (12/10/08), ¶¶ 20, 27; McCollum PFT (11/13/09), ¶¶ 7-8.  

On March 1, 2007, the Division of Fisheries and Wildlife issued a decision pursuant to the Massachusetts Endangered Species Act (“MESA”), G.L. c. 131A, and the implementing regulations, 321 CMR 10.00, that the Project would not result in a prohibited take of state listed endangered species.  McKenna PFT (12/10/08), ¶ 24.  In particular, the DFW determined that the Project will not “adversely affect the actual Resource Area Habitat of state protected rare wildlife species and will not result in a prohibited take . . .”  See June 29, 2009 letter from DFW to Scott Nielsen.      

Procedural Posture

This appeal has a long and convoluted procedural history. 
  MassDEP issued the SOC on February 15, 2008.  The SOC authorized work at the Property that the Amherst Conservation Commission had previously disapproved in an Order of Conditions (“OOC”) that it issued in May 2007.  See Order Staying Proceedings In Appeal (August 22, 2008), p. 5.  The OOC disapproval was based upon more restrictive local bylaws and plans that were different from those reviewed by MassDEP in connection with the SOC.  Id.  The Applicant filed an appeal of the OOC with the Massachusetts Superior Court.  Id.; see also MassDEP’s Motion to Stay Adjudicatory Proceeding (July 29, 2008), pp. 1-2; Revised Schedule or Resolution of Appeal (November 13, 2008); Order Granting Applicant’s Motion to Substitute Plan of Record (October 24, 2008).  Given this procedural posture, the Applicant could have gone through the SOC appeal process, and still not have been able to build the Project because it did not comply with the local bylaw decision.  The Applicant eventually filed an amended plan with the Commission, which the Commission approved in an Amended Order of Conditions.  Order on Motion to Stay (February 13, 2009).  


The plan approved by the Commission, however, was subsequently disapproved by MassDEP because the new Project configuration did not comply with MassDEP’s stormwater requirements.  McCollum PFT (12/10/08); Foulis PFT (12/10/08).  In general, it was determined that Pond 4P would encroach upon groundwater and capture groundwater at its surface, depriving the CVP of some of its water budget.  The CVP water budget provides a critical wildlife habitat characteristic of the vernal pool.  See 310 CMR 10.60(2)(c); 310 CMR 10.55(3); Foulis PFT (12/10/08), ¶ 16.  Thus, MassDEP determined that this would adversely impair the protection of wildlife habitat, in noncompliance with the performance standards at 310 CMR 10.55(4).  Rather than move to dismiss at that time, MassDEP agreed to allow the Applicant to amend his plan again and go forward with a third plan.  That plan, which is dated June 5, 2009, is the current plan of record and the subject of this appeal.
  Darnold PFT (11/4/2009), ¶¶ 8-12.  Based upon that submission, MassDEP prepared and submitted a proposed Final Order of Conditions on July 31, 2009 (“FOC”), approving the revised Project because the prior issues of concern and noncompliance with regard to Pond 4P had been rectified and clarified.
  McCollum PFT (11/13/09), ¶¶ 4-7; McKenna PFT (11/13/09), ¶ 6-10; D’Urso PFT (1/2/09) ¶¶ 5-14.
  The FOC includes several conditions that are purportedly designed to prevent any impacts to the BVW and CVP.  McKenna PFT (12/10/08), ¶¶ 25-27.

In the February 12, 2009, Order on Motion for Clarification of Issues, Presiding Officer Coles-Roby specified the Issues for Resolution
 as the following:

ISSUE No. 1:
Whether the Proposed Project will not result in adverse impact of BVW per the Wetlands Regulations at 310 CMR 10.55(4) and 310 CMR 10.05(6)(b)?

ISSUE No. 2:
Whether the Project as proposed by the applicants in their NOI and supplemental information meets the General Performance Standards for BVW per the Wetlands Regulations at 310 CMR 10.05(6)(b), 310 CMR 10.05(7), 310 CMR 10.03(1)(a)2?

ISSUE No. 3:
Whether the Project as proposed by the applicants in their NOI and supplemental information fully complies with the Department’s Stormwater Management Policy?

ISSUE No. 4:
Whether the proposed Project will not result in adverse impairment of the [Certified Vernal Pool] and the vernal pool habitat associated with the CVP located on real property that is adjacent to the Property?

On March 12, 2010, I held the Adjudicatory Hearing, at which the Petitioner called the following witnesses:
1. Thomas Tyning.  Mr. Tyning has been a professor of environmental science at Berkshire Community College for approximately 10 years.  He has an M.S. in organism and evolutionary biology and a B.S. degree.  Tyning PFT, attached resume.

2. Gregory Newman.  Mr. Newman is a licensed Professional Sanitary Engineer.  He has worked as the sole proprietor and consultant for New Environmental Engineering for approximately 15 years.  Prior to that he was employed as a project manager and engineer with the engineering firms Tighe & Bond and Camp Dresser & McKee.  He holds an M.S. in environmental engineering and a B.S. in biological science. 
3. Bart Bouricious.  Mr. Bouricious has an M.S. in environmental studies and a B.S.  He testified as a fact witness.


The Applicant called the following witnesses:
1.
Mark B. Darnold.  Mr. Darnold is a Registered Professional Engineer, 
an Approved Title 5 Soil Evaluator, and a certified Title 5 Inspector.  He is 
a Principal of Berkshire Design Group, Inc., and has been practicing civil 
engineering for approximately 28 years.  He holds a B.S. in engineering.  
Darnold PFT (10/30/09), p. 1.
2.
Marc D’Urso.  Mr. D’Urso is a Registered Professional Engineer, an 

Approved Soil Evaluator, and a certified Title 5 Inspector.  He works as an 
associate for Berkshire Design Group, Inc.  
D’Urso PFT, p. 1.
3. 
Michael J. Marcus.  Mr. Marcus is a senior scientist, principal, and one of 
the founders of New England Environmental, Inc., where he has worked 
since 1988.  He has a B.S. in biology, an M.S. in wildlife/zoology, and 
completed graduate work in wetland ecology and hydric soils.  Marcus 
PFT, pp. 1-2.

The Department called two witnesses:
1.
Robert McCollum.  Mr. McCollum is the Program Chief of the Regional 
Wetland and Waterways Office in the Western Regional Office of 
MassDEP.  He has served in that capacity for 19 years, and has been 
employed with MassDEP for 26 years.  He is a Professional Wetland 
Scientist and a Title 5 Soil Evaluator.  He holds a B.S. in geology.  
McCollum PFT (10/10/08), p. 1.

2. Timothy McKenna.  Mr. McKenna has served for the last 20 years as an Environmental Analyst III with MassDEP.  He holds a B.S. degree in natural sciences.  McKenna PFT, p. 1.

Recommendation

Based on the requirements of the MWPA and the Wetlands Regulations, as well as the testimonial and documentary evidence of the parties’ respective witnesses, as discussed in detail below, I make the following recommendations:  I recommend that the Commissioner issue a Final Decision affirming and issuing the proposed FOC.  I conclude that the Petitioner has failed to show that MassDEP’s proposed FOC is in error.  In sum, the Petitioner failed to show by a preponderance of the evidence that the work in the Buffer Zone would alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the MWPA.  Regarding the Issues for Resolution, I find that the proposed Project: (1) will not result in an adverse impact to the BVW, (2) meets the performance standards for BVW, (3) fully complies with the Department’s Stormwater Management Policy, and (4) will not result in adverse impairment of the CVP, including the associated habitat.
THE BURDEN OF PROOF IN AN APPEAL CHALLENGING AN SOC

As the parties challenging the SOC, the Petitioner had the burden of proving by a preponderance of the evidence that the Department improperly issued the FOC.  See 310 CMR 10.03(2); 310 CMR 10.04; 310 CMR 10.05(7)(j)2.b.iv; 310 CMR 10.05(7)(j)2.b.v; 310 CMR 10.05(7)(j)3.a; 310 CMR 10.05(7)(j)3.b; 310 CMR 10.05(7)(j)3.c.  Specifically, the Petitioner was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”

DISCUSSION
ISSUE No. 1:
Whether the Proposed Project will not result in adverse impact of BVW per 


the Wetlands Regulations at 310 CMR 10.55(4) and 310 CMR 10.05(6)(b)?
ISSUE No. 2:
Whether the Project as proposed by the applicants in their NOI and 



supplemental information meets the General Performance Standards for 


BVW per the Wetlands Regulations at 310 CMR 10.05(6)(b), 310 CMR 


10.05(7), 310 CMR 10.03(1)(a)2?
ISSUE No. 3:
Whether the Project as proposed by the applicants in their NOI and 



supplemental information fully complies with the Department’s Stormwater 


Management Policy?

ISSUE No. 4:
Whether the proposed Project will not result in adverse impairment of the 


[Certified Vernal Pool] and the vernal pool habitat associated with the CVP 


located on real property that is adjacent to the Property?


The above Issues for Resolution are, in the context of this appeal and Petitioner’s arguments, narrow, redundant, and interrelated.  I will therefore address them collectively in this section.

The only work at issue over which MassDEP has jurisdiction is Pond 4P and the point discharge from Pond 4P in the Buffer Zone to the BVW, which also includes the CVP.
  See 310 CMR 10.05(6) and 1997 Stormwater Policy Handbook, p. 2 (Discharges not “within geographic jurisdiction” cannot be regulated).  The Petitioner’s numerous arguments can be distilled down to the claim that the work in the Buffer Zone, including Pond 4P and the point discharge, do not comply with the Stormwater Policy and Standards and will detrimentally affect the BVW and CVP by altering their hydrology.
  The Petitioner primarily contends that the interest under the MWPA that will be adversely impacted is the “protection of wildlife habitat,” which is presumptively provided by the CVP and BVW per 310 CMR 10.55(3).  Wildlife habitat includes those areas subject to G.L. c. 131 § 40 which due to their plant community composition and structure, hydrologic regime, or other characteristics provide important food, shelter, migratory or overwintering areas, or breeding areas for wildlife.  CVPs, and thus the species they support, are dependent upon a particular hydrology.
  Foulis PFT (12/10/09), ¶¶ 22-23.

Under 310 CMR 10.55(1) and (3) the CVP provides the protection of wildlife habitat (per 310 CMR 10.01(2)), which is presumed to be provided by the BVW.  Foulis PFT (12/10/09), ¶¶ 22-23.

The applicable legal standard in these circumstances is quite narrow.  When, as here, a Petitioner is alleging that the Department's SOC (or FOC) did not meet the standards in the Wetlands Regulations for work in the Buffer Zone, the petitioner must demonstrate that the proposed work will alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the Act.  In the Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009)(citing Matter of Priors Crossing, Inc., Docket No. 92-156, Final Decision, 3 DEPR 95, 98 (May 16, 1996); Matter of Cohen, Docket No. 99-206, Recommended Final Decision, 8 DEPR 99, 102-103 (February 15, 2001), adopted by Final Decision, 8 DEPR 99 (May 3, 2001)).

When the source of the alleged alteration is a point discharge in the Buffer Zone, the wetlands regulations require that wetland permits “impose conditions setting limits on the quantity and quality of discharge from a point source ..., when said limits are necessary to protect the interests [of the Act]; provided, however, that the point of discharge falls within [a resource area] or the buffer zone ....”  310 CMR 10.05(6)(b); see In the Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009).  When the point source results from a stormwater system, MassDEP’s Stormwater Policy and Standards are applicable.  310 CMR 10.05(6)(b)(“[s]tormwater shall be managed according to standards established by the Department in its Stormwater Policy.”).  Because the Notice of Intent in this case was filed before January 2, 2008, the 1996 Stormwater Policy (“Stormwater Policy”) (issued November 18, 1996) and March 1997 Stormwater Management Handbook (Volumes I and II) ( “the Stormwater Standards”) are applicable.
  


The Stormwater Management Policy and Stormwater Standards set forth nine detailed stormwater standards.  The Handbook, Volume I, pp. 2-5, provides in pertinent part: “By complying with the applicable Stormwater Management Standards, a stormwater system design is presumed to protect the interests of the Act.”  McCollum PFT (12/10/09), ¶ 23.


A Petitioner must not only demonstrate that a party did not comply with the stormwater standards, but that its noncompliance would result in an adverse impact to a wetlands resource that would impair its ability to serve the interests of the Act. Thus, claims alleging noncompliance with the stormwater standards are variants of claims that the standards in the wetlands regulations for work in a Buffer Zone or in a resource area have not been met.  In the Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009)(citing Matter of Town of Bernardston, Docket No. 99-076, Final Decision, 7 DEPR 44, 46 (April 25, 2000)).

The Petitioner must “come forward with sufficient credible evidence showing that inadequacies in the design or operation of the stormwater management system, including its ultimate discharge in the buffer zone, would [alter the BVW, including the CVP and] ... impair the vegetated wetland's ability to protect the interests, or functions, identified in the Act.” In the Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009)(quoting Matter of Walden Woods, LLC, Docket Nos. DEP-04-363 & 364, Recommended Final Decision (September 6, 2006), adopted by Final Decision (December 8, 2006)).  Because it is necessary to show impairment of the wetlands ability to protect the interests or functions identified in the Act, “[i]t is not enough . . . to show that the project does not meet some or all of the DEP's stormwater standards . . .”  Id. (citing Matter of Burley Street LLC, DEP Docket No. 2005-228, Final Decision (October 17, 2008), affirmed on Final Decision on Reconsideration (November 18, 2008) (reversing Recommended Final Decision applying wetlands resource performance standards to project in Buffer Zone); Matter of Cohen, Docket No. 99-206, Recommended Final Decision, 8 DEPR 99, 102-103 (February 15, 2001), adopted by Final Decision, 8 DEPR 99 (May 3, 2001); see also Matter of Priors Crossing, Inc., Docket No. 92-156, Final Decision, 3 DEPR 95, 98 (May 16, 1996)).

Here, the Applicant has more than sufficiently demonstrated that the project will comply with the Stormwater Standards, MWPA, and Wetlands Regulations.  The Petitioner’s evidence, on the other hand, falls far short of demonstrating by a preponderance of the evidence that inadequacies in the design or operation of the stormwater management system, including its ultimate discharge in the buffer zone, would alter the BVW, including the CVP, and impair the vegetated wetland's ability to protect the interests, or functions, identified in the Act.  


The Applicant and MassDEP provided meticulously detailed evidence, including extensive on-site testing and computer modeling, regarding how the Buffer Zone work meets each of the nine Stormwater Standards and will not have an adverse impact on the BVW and CVP.  See McCollum PFT (12/10/08), pp. 8-17
; McCollum PFT (11/13/09), ¶¶ 9-11; Darnold PFT (11/4/09), ¶¶ 14-25; Compilation Submission, § II; D’Urso PFT (1/2/09) ¶¶ 15-23, 25-27; D’Urso PFT (11/25/08).  As Mr. McCollum stated, in some areas, the work “go[es] above and beyond the requirements of the Policy and Handbook . . .”  McCollum PFT (12/10/09), ¶ 29.  

The Petitioner’s primary witness, Mr. Newman, testified to “two principle sources of error” in the Applicant’s “stormwater management plan.”  Newman PFT, p. 2.  One of the alleged sources of error is that the Applicant’s stormwater infiltration estimates are erroneous.  Mr. Newman’s testimony on this point, however, misses the mark for a number of reasons.  First, much of Mr. Newman’s testimony is without merit because it is based upon different standards and requirements in the 2008 stormwater standards, which are not applicable to this case.  See supra. n. 15.

The Petitioner, and Mr. Newman, also object to the stormwater infiltration calculations because they are based upon empirical data generated from percolation tests (“perc tests”) conducted in the field.
  The Petitioner claims that instead of, or in addition to, using perc tests, the Applicant should have utilized several other scientific tests and principles to further refine and analyze the infiltration calculations.  This argument is misplaced for several reasons.  First, the use of perc tests to determine compliance with the Stormwater Policy and the Handbook is a widely accepted methodology and is consistent with industry standards.  McCollum PFT (11/13/09 Sur-Rebuttal), ¶ 3; McCollum Testimony (3/12/10).  Second, the Applicant’s estimates incorporated a substantial margin of error to compensate for any potential fluctuation in recharge rates.  Indeed, the “stormwater recharge calculations submitted for this project evaluated a conservative approach of an expected rate of double the perc test rate of stormwater recharge . . .”  Id.
; Darnold PFT (10/30/09), ¶ 8.  Third, the Petitioner and Mr. Newman have only raised questions regarding the use of perc tests and other methodologies.  The Petitioner, and Mr. Newman, have not provided affirmative and factually based persuasive evidence in the record demonstrating, based upon these additional scientific tests and principles, that the Applicant’s infiltration calculations are incorrect.  More importantly, there is also no evidence showing that that the allegedly incorrect calculations would lead to the alteration of the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the Act.


Mr. Newman also relies upon the Natural Resource Conservation Service (“NRCS”) soil surveys to question the accuracy of the soil permeability rate utilized by the Applicant.  Newman PFT, p. 2.  From that survey, Mr. Newman concludes that groundwater recharge may not occur as required by the Stormwater Standards.  Newman PFT, p. 3.  He opines that a “hydrogeologic study could provide more appropriate tests of soil permeability.”  Newman PFT, p. 3.


Mr. Newman’s reliance on the NRCS Soil Survey in this context is misplaced.  Such surveys are typically only used for general planning purposes because of their general nature; they are not sufficiently site specific.  Site specific data, such as that utilized in this case, is more appropriate for a specific project like the one at issue.  Variations between site specific data and the surveys are common.  Darnold PFT (10/30/10) ¶ 8.

Mr. Newman also asserts that “higher croma strata” in one of the test pits (TP-6) and variation from other test pits “may possibly indicate a more shallow water table” at this test pit.  Newman PFT, p. 3 (emphasis added).  Therefore, he “believe[s] a confirming test pit or monitoring well should be installed at this location to ensure that the proposed groundwater recharge at proposed Pond 1P is possible.”  Newman PFT, p. 4.  Mr. Newman’s questions do not undermine the Applicant’s evidence.  As Mr. Darnold points out, these test pits were dug and analyzed in conformity with Title 5 methodology, which defines estimated seasonal high groundwater where 5% of the exposed pit surface is covered with mottles.  Darnold PFT (10/30/10) ¶ 11.  I attached very little weight to Mr. Newman’s testimony for all of the above reasons and because most of it is unsupported by a sufficient factual basis, and based instead on speculation and conjecture.  It is noteworthy that Mr. Newman did not even conduct a site visit.
Mr. Tyning, the Petitioner’s wetlands expert, testified that it was his “understanding that the proposed stormwater management plan for this development would result in an [sic] change in the volume of water to the certified vernal pool and bordering vegetative wetlands, while trying to maintain the current rate of water being channeled to these resource areas.”  Tyning PFT, p. 2 (emphasis added).  He testified that “[a]ny changes in water levels, in timing or volume is a problem for vernal pool ecosystems.  The likelihood of an adverse impact to the vernal pool cannot be ascertained without a better detailed, long term hydro geologic study.”  Tyning PFT, p. 2.  Mr. Tyning also opined that “a conservative approach to wetland alteration be undertaken in light of the lack of known species use.”  Tyning PFT, p. 3.  Mr. Tyning also based this opinion on his assertion that the wetland habitat assessment for the CVP was not adequate because it was performed on two occasions in November, but the optimal time to do such an assessment is from early April to early July.  Tyning PFT, p. 3. 
Mr. Tyning’s assertions and “understanding” are misplaced.  The Applicant performed extensive analysis and modeling to determine the effect that the work would have on the CVP habitat, particularly its hydrology.  It was determined that the BVW and CVP would continue to receive an appropriate supply of water to sustain the CVP.  Darnold PFT (10/30/10) ¶ 12.  “Therefore the depth and volume of the pool will not be altered as a result of the proposed project.”  Id.  Mr. Tyning’s testimony largely amounts to factually unsupported assertions and questions regarding the stormwater system.  He did not conduct a site visit.  He has not provided any persuasive, factually based affirmative evidence demonstrating that the Applicant’s analysis is incorrect.  More importantly, he has not provided any factually supported evidence demonstrating that the work would alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the Act.
  For all the above reasons I attach very little weight to Mr. Tyning’s testimony. 
CONCLUSION

I recommend that the Commissioner issue a Final Decision affirming and issuing the proposed FOC.  For all of the above reasons, I conclude that the Petitioner has failed to show that MassDEP’s proposed FOC is in error.  In sum, the Petitioner failed to show by a preponderance of the evidence that the work in the Buffer Zone would alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the MWPA.  Regarding the Issues for Resolution, I find that the Proposed Project: (1) will not result in an adverse impact to the BVW, (2) meets the performance standards for BVW, (3) fully complies with the Department’s Stormwater Management Policy, and (4) will not result in adverse impairment of the CVP, including the associated habitat.
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.  
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� As discussed more fully below, in the course of this appeal MassDEP prepared and submitted a proposed Final Order of Conditions on July 31, 2009 (“FOC”), based upon a plan change.


� Although parts of buildings 2, 3, 4, and 5 are within the Buffer Zone, the Petitioner has not provided any evidence related to whether these buildings comply with the MWPA and the Wetlands Regulations.  See McKenna PFT (11/13/09), ¶ 8.


� There are four other discharges that will convey uncontaminated groundwater and roof runoff into the Buffer Zone.  It is undisputed that these are not point discharges subject to jurisdiction because they do not contain pollutants and they discharge the water across a level spreader and not in a discernible, confined, and discrete conveyance.  McCollum PFT (11/13/09), ¶ 8. 


� This appeal was recently transferred to the undersigned Presiding Officer on February 1, 2010.  On February 3, 2010, I rescheduled the adjudicatory hearing from March 26, 2010 to another date that all parties had previously agreed was acceptable, March 12, 2010.  On February 11, 2010, I issued the Pre-Hearing Order, ruling on several outstanding motions, requesting additional information from the parties, and providing notice of what I expected at the March 12, 2010 Adjudicatory Hearing.  On March 3, 2010, I resolved the disagreement over which stormwater requirements were applicable, ruling that the 1996 Stormwater Policy (“Stormwater Policy”) (issued November 18, 1996) and March 1997 Stormwater Management Handbook (Volumes I and II) ( “the Stormwater Standards”) are applicable to the issues raised in this appeal.  See Ruling on Applicable Stormwater Policy (March 4, 2010).


� Strawberry Field, Sheets L 0-L 4, L 6 and L7, prepared by Marc D’Urso, signed and stamped by Mark Darnold, Final Revision Date of June 5, 2009.  It was submitted by the Applicant on June 6, 2009, with the Applicant’s Compilation Submission.  That filing was titled Strawberry Field Planned Unit Residential Development, Southeast St., Amherst, MA – Compilation Submission, Prepared by Berkshire Design Group, Inc., dated June 5, 2009.





� On March 12, 2010, at the Adjudicatory Hearing, I allowed MassDEP’s motion to substitute Condition 25 of the FOC with more specific language identified in MassDEP’s March 11, 2010 Pre-Hearing Schedule Request; Request to Substitute Page in Proposed FOC.





� Based upon the above procedural complications, the appeal was stayed twice, first at the request of the Department (with the Applicant’s consent) and then at the request of the Applicant (with MassDEP’s consent).  Order on Motion to Stay (February 13, 2009).





� Here, the issues were framed partially from the perspective of performance standards for Areas Subject to Protection under 310 CMR 10.02(1).  I note, however, that the case of In the Matter of Travis Snell, Docket No. 2005-226, Final Decision (May 1, 2007), is instructive regarding the issues and  standard for cases in which the work occurs in the Buffer Zone:





Projects proposing work in the buffer zone for which the notice of intent was filed after March 1, 2005 will be subject to revised standards under the wetlands regulations, which will affect the resolution of appeals. In this case and many others, the issue identified for adjudication was whether work proposed in the buffer zone of bordering vegetated wetland would destroy or otherwise impair the ability of the wetland to perform its flood control or storm damage functions, citing to 310 CMR 10.55(4)(a).  The difficulty of linking work in the buffer zone directly to interests of the Act, without the benefit of performance standards that apply for work in resource areas, was an important rationale for the 2005 regulatory revisions to the wetlands regulations. For appeals of more recent cases, the issue for adjudication should be whether the work in the buffer zone complies with the new provisions of 310 CMR 10.53(1), the narrative standard for work in the buffer zone. The focus should remain squarely on the extent of the work, its proximity to the resource area, and any characteristics of the buffer zone at the site, to avoid adverse effects on the resource area.   (emphasis added)





� Pursuant to Petitioner’s request, all references to Bank have been stricken from these issues.  February 11, 2010 Pre-Hearing Order.


� The Petitioner also submitted Pre-Filed Direct Testimony from Patricia Gagnon, a hydrogeologist, and unsigned testimony from Emily Stockman and Heather Colson.  The testimony of Ms. Gagnon was stricken from the record without objection from the Petitioner because Ms. Gagnon failed to appear at the Adjudicatory Hearing.  The testimony of Ms. Stockman and Ms. Colson is also stricken because they did not appear for cross examination and their testimony was not signed under the penalties of perjury (it was not signed at all).  See 310 CMR 10.01(5)(a), (10), (12)(f), (13)(h).


� The Department chose not to call David Foulis as a witness, even though it had previously submitted Pre-Filed Direct Testimony from him prior to issuance of the FOC.  Nevertheless, based upon the Petitioner’s request and the Department’s and Applicant’s assent I have allowed Mr. Foulis’s Pre-Filed Direct Testimony to remain a part of the record.  His background and qualifications are described at length in that testimony.  See Foulis PFT.   I have cited Mr. Foulis’s testimony in this decision for background and information purposes.


� The 1996 Stormwater Policy, page 2, states: “the Department should comply with 310 CMR 10.05(6) which instructs issuing authorities to impose conditions on the quality and quantity of discharges from either closed or open channel point sources to protect the interests of the Act provided the point source is within a resource area or buffer zone.  Even if the source of the stormwater discharge originates outside jurisdictional areas, issuing authorities should ensure that the Standards are met at the point of discharge provided the discharge is within geographic jurisdiction.”





� See supra. n. 8 (discussing the applicable standard of review).


� The Petitioner’s numerous references to wildlife habitat and other work outside of Areas Subject to Protection is misplaced because MassDEP only has jurisdiction over wildlife habitat and work located in Areas Subject to Protection under the MWPA and Buffer Zone.  McCollum PFT (11/13/09 Sur-Rebuttal), ¶ 8; McKenna PFT (11/13/09), ¶¶ 7-13; 310 CMR 10.02.  A wildlife habitat assessment under 310 CMR 10.60 is not required because no work will be performed in Areas Subject to Protection under MWPA and 310 CMR 10.02.  McKenna PFT (11/13/10), ¶ 10.


� 310 CMR 10.05(6)(p)(projects for which “a Notice of Intent . . . has been filed prior to January 2, 2008 shall be managed according to the Stormwater Management Standards as set forth in the Stormwater Policy issued by the Department on Nov. 18, 1996.”); see also In re Roger LeBlanc, Docket No. WET-2008-051, 16 DEPR 1, Final Decision  (January 2, 2009) (the January 2008 stormwater regulations are not retroactive and apply only to those projects for which a Notice of Intent was filed after their effective date).


� This testimony noted the one area of noncompliance with Standards 1 and 2 that was later rectified by the Applicant.  McCollum PFT (12/10/08), ¶¶ 38-40; McCollum PFT (1/12/09); McCollum PFT (11/13/09).





� The Wetlands Regulations do not define “percolation test.”  The regulations in Title 5, which govern sewage treatment and disposal systems, define “percolation test” as a “field test to assess the suitability of soils in a defined area for the subsurface disposal of sewage as described at 310 CMR 15.104 and 15.105.”  A percolation test is commonly understood to be “a test to determine the absorption rate of soil for a septic drain field or "leach field". The results of a percolation test are required to properly design a septic system. In its broadest terms, percolation testing is simply observing how quickly a known volume of water dissipates into the subsoil of a drilled hole of known surface area.”  � HYPERLINK "http://en.wikipedia.org/wiki/Percolation_test" ��http://en.wikipedia.org/wiki/Percolation_test�. (emphasis added)





� Mr. Newman also raises objections with regard to Standard 4 for Detention Pond 1P.  That pond, however, is not subject to the jurisdiction of the MWPA or the Wetlands Regulations because it does not constitute a point discharge into the Buffer Zone or an Area Subject to Protection.  McCollum PFT (11/13/09 Sur-Rebuttal), ¶¶ 4-5.  





� Mr. Newman’s testimony regarding Ponds 2P and 3P is also misplaced.  The ponds are not located in the Buffer Zone, and thus are not subject to jurisdiction.  McCollum PFT (11/13/09, Sur-Rebuttal), ¶ 7.  In any event, Mr. Newman’s assertions are in error.  Mr. Newman contends that the stormwater system for these two ponds is not sufficient to treat the stormwater and capture fine sediments.  He argues that the “[l]ow flow outlet orifices at sediment forebays, Pond 2P & 3P, are not sized to allow an appropriate time for sedimentation to occur in these basins.”  Newman PFT, p. 3.  This assertion is misplaced because the ponds rely upon weirs, not the low flow orifices, to allow water to pond, and sedimentation/treatment to occur.  Thus, the ponds are sufficiently designed for the water to pond, allowing sediments to settle out.  McCollum PFT (11/13/09, Sur-Rebuttal), ¶ 7; Darnold PFT (10/30/10) ¶ 10.








� While Mr. Bouricious, the Petitioner’s last witness, provided factual observations regarding wildlife in the CVP, he provided no evidence showing that the work would alter the BVW and CVP and the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the Act.
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