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RECOMMENDED FINAL DECISION

This case is an appeal of a non-major comprehensive air quality plan approval (“CPA”) issued by the Massachusetts Department of Environmental Protection (“Department or MassDEP”) pursuant to the Department’s air quality regulations at 310 CMR 7.00 et. seq. to the SEMASS Partnership (“SEMASS”).  In summary, the CPA allows SEMASS’ Resource Recovery Facility (“Facility”) to receive material described as “Fat, Oil and Grease (“FOG”) wastewater” and install and operate equipment to process the FOG wastewater. The CPA further approves that FOG organic solids resulting from the processing be blended with No. 2 fuel oil to produce a fuel product (“Biofuel’) to be combusted at the Facility, and the liquid portion of the processed FOG wastewater to be reclaimed for reuse at the Facility (“project”).  Earthsource, Inc., and the Earthsource Citizens Group (collectively “Petitioners” or “Earthsource”) filed a Notice of Claim and Request for Adjudicatory Hearing (“Notice of Claim” or “NOC”) seeking to commence an adjudicatory appeal pursuant to the provisions of M.G.L. c. 30, §10A and 310 CMR 1.01(7)(f), which authorizes ten persons to intervene in an adjudicatory proceeding in which damage to the environment is or might be at issue.


The NOC asserts that the CPA was issued in violation of the air quality regulations because it permitted the Facility to combust commercial sewage waste or “sludge”, failed to apply the appropriate regulatory thresholds and emission performance standards, and was issued in the absence of information required for a complete application. The NOC further asserts that the permit was improperly issued because the project was subject to the Massachusetts Environmental Policy Act M.G.L. c.30, §§61-62H (“MEPA”) and its implementing regulations at 310 CMR 11.00 (“MEPA regulations”).  The NOC further requests a stay in these proceedings pending resolution by the Plymouth Superior Court of the Petitioners’ appeal of a Determination of Need issued by the Department which concluded that the FOG wastewater was not solid waste and could be accepted at the Facility without a revision to its site assignment.
  The Petitioners’ Pre-Screening Statement contained two additional allegations not included in the NOC.  First, that the project represented an expansion of a solid waste combustion facility prohibited under the so-called solid waste moratorium.  Secondly, that the CPA was issued in bad faith. 

      
SEMASS filed a Motion to Dismiss the appeal on the grounds that the Petitioners lacked standing and that the NOC failed to state a claim on which relief can be granted. It also objected to the request to stay the proceedings.  A Pre-Screening Conference was convened at which all the parties were present and the legal issues raised in the NOC and SEMASS motion were discussed. Subsequently, the Department filed a Motion to Dismiss on the same grounds as the SEMASS motion.  The Petitioner filed an Opposition to the both motions.  For the reasons set forth below, I recommend that the appeal be dismissed for failure to state a claim.
Standing


The issue presented in the Respondents’ challenge to the Petitioners’ standing is whether the Petitioners are in the necessary procedural posture to commence an adjudicatory hearing pursuant to M.G.L. c. 30A, §10A, which provides, in part, that ten persons “ … may intervene in any adjudicatory proceeding…in which damage to the environment… is or might be an issue.... ”  The Department contends that because the Petitioners did not intervene in the adjudicatory proceeding
  associated with the Department’s pre-issuance review of the CPA application, they may not now initiate an adjudicatory hearing, relying on the reasoning advanced in Matter of Somerset Power, LLC, Docket No. 2008-05, Final Decision (August 13, 2008); Final Decision on Reconsideration (November 26, 2008).  The Petitioners argue that their right to initiate a hearing request pursuant to § 10A is not contingent upon their prior participation in the permit proceedings, relying on the decision in Conservation Law Foundation et. al. v. Dept. of Environmental Protection et. al., CA No. 2008-05688, Suffolk Superior Court (September 13, 2010), which remanded the Somerset Power decision.  The Department acknowledges the court’s decision, but states that it does not agree with it and “believes the decision will be appealed.”

In light of the ambiguity regarding whether the Conservation Law Foundation decision will be appealed and the recommendation that the appeal be dismissed for failure to state a claim upon which relief can be granted, I decline to make a recommended finding on the challenge to the Petitioners’ standing.  
Failure to State a Claim
In adjudicatory proceedings, presiding officers have applied rules similar to those applied in the Massachusetts courts under Mass. R. Civ. P. 12(b)(1) and 12(b)(6).
  Under those principles, the decision-maker in this matter must accept as true the facts alleged by a petitioner in its  Notice of Claim for the purposes of the pending motion to dismiss. 310 CMR 1.01 (11)(d)2. A petitioner’s well-pleaded factual allegations are taken as true, and petitioners should be given the benefit of all inferences.  Ginther v. Commissioner of Insurance, 427 Mass. 319, 322, n. 6 (1998).  Callahan v. First Congregational Church of Haverhill, 441 Mass. 699, 709-710 (2004).  A distinction is made between allegations of fact and legal conclusion. A petitioner's factual (but not legal) allegations are taken as true and the petitioner is "given the benefit of all inferences."  Matter of Town of Falmouth Dept. of Public Works, Docket No. 93-032, Decision and Order on Motion to Dismiss, 1 DEPR 217 (Sept. 2, 1994).  In the present case, the NOC relies on predominantly undisputed facts as set out within the CPA and the CPA application on the material to be accepted, processed, and combusted at the Facility. In dispute are the legal issues arising from whether the Department properly interpreted and applied the applicable regulations in regard to the activities approved in the CPA.  Some of the Petitioners’ objections to the CPA were advanced in submissions other than the NOC, and to the extent that the parties addressed those issues, I have ruled on them.   

Combustion of Biofuel Containing FOG Material
A central challenge to the CPA’s validity rests on the Petitioners’ contention that FOG wastewater constitutes “sewage sludge” and because the air quality regulation’s definition of municipal solid waste (“MSW”)
 excludes sewage sludge, it contravenes the regulations to allow the Biofuel, which contains processed FOG solids, to be combusted at the Facility.  The Department and SEMASS reject the Petitioner’s regulatory characterization of the FOG wastewater with several lines of argument. The dispute over the regulatory classification of the FOG wastewater highlights the challenges in interpolating regulatory definitions across programs with different statutory mandates and environmental protection priorities in order to address an innovative use of a secondary material.  
The Department contends that the Petitioners’ characterization of the FOG as sewage sludge is foreclosed by the Determination of Need (“DON”) issued by the Department to SEMASS in May, 2009.  A DON is a determination that a facility that is recycling material segregated or source separated from a mixed waste stream is not managing solid waste and, therefore, does not require a solid waste site assignment. See, 310 CMR 16.05(6) and (7) and the definition of solid waste at 310 CMR 16.02.  The DON affecting the SEMASS project determined that the “FOG Material” is a presorted recyclable material that is not comingled with other wastewater or waste at the site of generation, during its transport or while under going processing at the Facility. Department’s Ex. A, DON, page 6. The DON determined that the filtered-out organic constituents of the FOG wastewater “would not be considered a solid waste” if recycled into an alternative fuel. DON, supra, page 4 (emphasis in original). Moreover, the DON explicitly requires SEMASS to demonstrate that the FOG Material is not co-mingled or contaminated with sewage as defined in the Department’s regulations governing septic systems, groundwater discharge, and wastewater treatment facilities.  DON, supra, Condition 19. The Department explicitly concluded that FOG wastewater is not sewage on the basis that is does not contain human or animal waste and it is separated out in grease traps before it becomes comingled with other wastewater constituents.  DON, supra, Response to Public Comments, Response Nos. 5 and 8 at pages 13-14.
I concur that the DON incorporates the Department’s determination that FOG wastewater is not sewage for purpose of classifying that material as a source separated recyclable material and not a solid waste for site assignment purposes. Had the CPA relied upon and adopted the DON’s conclusion, I would have concurred with the Department’s argument that review of the regulatory character of the FOG wastewater had been determined in a still valid permit decision, and further review in this proceeding would be precluded.  However, while the CPA references the DON, it is apparent that in applying the provisions of 310 CMR 7.00, it considered the FOG to be a municipal solid waste (“MSW”) under the air quality regulations.   Therefore, while I have given substantial weight to the DON’s reasoning, I do not rely solely on its conclusion. 
The air quality regulations do not define sewage sludge, leading the Petitioners to draw upon other Department regulations to define that term and apply it to the Biofuel.  The Petitioners parse the term “sewage sludge,” applying the definition of commercial sewage waste
 from the Title 5 regulations governing septic systems (310 CMR 15.000) to define the term “sewage” and “sludge”
 from the solid waste regulations (310 CMR 19.000) to define that term.  Under this construction, it appears that FOG wastewater is sewage waste while in the grease trap and the portion of the FOG solids incorporated into the Biofuel is sludge from the FOG wastewater to be processed under the CPA.  The Petitioners argue that the Title 5 regulations are the appropriate regulatory source to define sewage because those regulations also define “grease trap”, the plumbing apparatus that segregates this material out before it enters the septic tank. 
  
I find the Petitioners’ interpretive reasoning vulnerable on several fronts. While the definition of commercial sewage waste is not inconsistent with FOG wastewater, reliance on the septic system regulations definition of sewage solely on the grounds that it also defines a grease trap is misplaced.  As suggested by the Petitioners’ adoption of the solid waste regulation’s definition of sludge, those regulations are a far more relevant foundation than Title 5 to define sewage in regard to defining solid waste for the purpose of determining what materials can be combusted at a solid waste management facility such as SEMASS.  The definition of Solid Waste or Waste, 310 CMR 19.006, subsection (d), explicitly identifies 314 CMR 5.00, which governs groundwater discharge permits, as the regulatory source to define sewage.
  That definition’s limited inclusion of “human or animal wastes” does not appear to be intended to apply to FOG-type material, particularly when compared to the definition of industrial wastewater,
 which more closely parallels the definition of commercial sewage. Had the solid waste regulations intended to include FOG wastewater within the definition of sewage sludge, industrial wastewater would likely have been referenced.     
Moreover, the Petitioners’ deconstruction of the term “sewage sludge” in order to apply definitions from different regulatory programs to each word ignores the established regulatory framework under which “sewage sludge” is a two-word term which characterizes the residue generated from wastewater treatment facilities under MassDEP’s
 and EPA’s
 regulations.  Moreover, beyond the parsing of definitions, accepting the Petitioners’ point of view requires a chain of logic that treats the Biofuel as sewage sludge because it contains some small percentage of the organic constituents from processed wastewater which contaminates the entire fuel. The end result of that supposition would also prohibit SEMASS from using any such biofuel even if it was produced by an off-site third party vendor and resulted in less air pollution.  I do not find a basis in the air quality regulations to support such a counter-productive outcome.   Consequently, I find the regulations most relevant to characterizing FOG wastewater for the purposes addressed in the CPA supports the Department’s conclusion that FOG wastewater does not constitute sewage sludge and falls within the definition of MSW in the air quality regulations.  

Even if the Petitioners’ interpretation of sewage sludge was adopted and applied to exclude it from the definition of MSW, the Petitioners’ pleadings provide no legal support for its proposition that a non-MSW is precluded from combustion at the Facility.  To the contrary, EPA has articulated that the exclusion of a waste category from the definition of MSW does not bar its incineration in a municipal waste combustor: 

Municipal solid waste is defined as a mixture or a single-item waste stream of household, commercial, and/or institutional discards. This would include materials such as paper, yard waste, plastics, leather, rubber, glass, metals, and other combustible and noncombustible materials. The final MSW definition is revised slightly from proposal to make it clear that MSW does not include used motor oil; sewage sludge; wood pallets; construction, renovation, and demolition wastes (including but not limited to railroad ties and telephone poles); clean wood; industrial process or manufacturing wastes; medical waste; or motor vehicles. Although these wastes are not MSW, they can be intermixed with MSW and can be combusted in MWC plants. The regulations do not prohibit their combustion.  

Standard of Performance for New Stationary Sources and Emission Guidelines for Existing Sources, 60 Fed. Reg. 65,387, 65,392 (Dec. 19, 1995). 
   The effect of the federal rule is reflected in the 1997 Final Approval for the Facility which allowed for the combustion of a range of materials excluded from MSW, including construction and demolition debris, medical waste, used oil, and industrial solid wastes; as well as sludges with prior Department approval (NOC, Exhibit 4, page 4). 
  Consequently, I find that even if the Biofuel was considered sewage sludge, the air quality regulations do not prohibit it from being a component of the fuel mix for the SEMASS facility. 

For the reasons set above, I conclude that the NOC fails to state a viable claim that the combustion of Biofuel as conditioned by the CPA violated the air quality regulations on the ground that the Biofuel constituted sewage sludge.   
Applicability of Appendix A

  
A second focus of the Petitioners’ opposition to the project centers on their contention that the Department erroneously failed to subject the CPA application to the emission performance standards and other requirements prescribed under 310 CMR 7.00, Appendix A : Emissions Offsets and Nonattainment Review (“Appendix A”).  The Petitioners argue that the failure of the Department to properly interpret the applicability provisions of Appendix A resulted in its adopting an inappropriate, less conservative measure of what constitutes a :”de minimis” increase in air pollutants than required for the permitted modification. Their contention is that this error in interpretation led the Department to incorrectly evaluate the Facility’s compliance with performance standards based upon whether the CPA approved activities would result in an actual increase in emissions in excess of 25 tons per year (“tpy”) rather than the potential increase in emissions of at least one ton tpy. 
The Respondents counter that the project was not subject to Appendix A for three reasons.  First, Appendix A applies only to major modifications defined as an actual increase in emissions of greater than 25 tons per year (tpy).  Second, Biofuel is an “Alternative Fuel” as defined at 310 CMR 7.00, and the use of an Alternative Fuel is expressly exempt from being considered a major modification.  Third, the provisions of Appendix A on which the Petitioner relies is inapplicable to the CPA because SEMASS is not seeking offsets from any increase in its emissions.
The Petitioners unsuccessfully raised the same contention regarding the applicability of Appendix A to the approval of a modification to an MSW combustion facility that resulted in less than a 25 tpy increase in actual emissions.  Matter of Convanta Pittsfield LLC, Docket No. 2010-002, Recommended Final Decision (June 3, 2010), adopted by Final Decision (July 30, 2010).  The Petitioners do not reference, let alone distinguish, the Covanta decision or put forth any reasons why the ruling on the applicability of Appendix A to only major modifications should not control in this case.     

Appendix A at section (3) Applicability and exemptions provides in relevant part: 

(a) Any major stationary source or major modification to which the requirements of 310

CMR 7.00: Appendix A apply shall not receive a plan approval to begin actual construction unless the Department is satisfied that the stationary source or modification will meet the requirements of 310 CMR 7.00: Appendix A.

(b) The requirements of 310 CMR 7.00: Appendix A shall apply only to any new major
stationary source or major modification that is major for either…oxides of nitrogen (NOx) or volatile organic compounds (VOC). (emphasis added).

A “major modification” is defined, in relevant part, as “any physical change in the method of operation of a major stationary source that would result in a significant net emissions increase of any pollutant….” Appendix A(2). “Net emissions increase” means any increase in actual emissions
 from a modification of the methods or operation of a stationary source. Appendix A(2).  “Significant” in reference to NOx or VOCs means a rate of emission that equals or exceeds 25 tpy. Appendix A(2).  Applying these interrelated definitions to Appendix A (3)(b) compels the conclusion that Appendix A applies only to modifications that result in actual emissions of 25 tpy or more of NOx or VOCs.
  The Petitioners make no allegation that the Facility meets the criteria for a major modification as defined above or that its annual emissions will be 25 or more tpy.
   

The Petitioners maintain that provisions of Appendix (3)(e)(f) and(g) establish distinct grounds under which Appendix A applies to the Facility even though the CPA does not constitute a major modification under subsection(b). The subsections the Petitioners rely on provide that any physical change or change in operation of a facility that result in a greater than a “de minimis” increase in NOx or VOCs shall be considered a modification, unless the increase is offset by reductions in emissions within the source. In quantifying “de minimis”, the Petitioners reference 310 CMR 7.02(b)(7), which defines de minimis as increase in potential emissions of less than 1 tpy. 
The misdirection in the Petitioners’ position is its inappropriate importation of the de minimis definition at 310 CMR 7.02(b)(7) into Appendix A.  310 CMR 7.02(b)(7) is one of several listed exceptions to the requirement that modifications of a facility require the submission of plan, an exception that is irrelevant to the CPA.  The Petitioners’ Opposition affirms that Appendix A(3) (f) and (g) are taken “nearly verbatim” from 42 U.S.C. 7511a(c)(8).  As the Department points out in its motion, that same subsection (c) contains a “de minimis rule” which provides:
The new source review provisions under this part shall ensure that increased emissions of volatile organic compounds resulting from any physical change in, or change in the method of operation of, a stationary source located in the area shall not be considered de minimis for purposes of determining the applicability of the permit requirements established by this chapter unless the increase in net emissions of such air pollutant from such source does not exceed 25 tons when aggregated with all other net increases in emissions from the source over any period of 5 consecutive calendar years which includes the calendar year in which such increase occurred. 

42 U.S.C. 7511a(c)(6) (emphasis added).  The Petitioners ignore this explicit compliance measurement rule in their interpretation of 42 U.S.C. 7511a(c)(8), which appears to erroneously lead them to misapply a potential emissions test from another part of the statute.
  Their interpretation would compel facilities to obtain emission offsets of diminishingly small amounts of regional air pollutants presenting substantial administrative transaction costs for insignificant environmental gain. In the present case, SEMASS is not seeking any emission offsets. 
Adopting a 25 tpy or more limit as the measure of a de minimis increase in emissions results in a consistent standard of applicability across all the subsections of Appendix (3). Interpretation of a regulation is subject to the traditional rules of statutory construction. Morin v. Commissioner of Pub. Welfare, 16 Mass. Ap. Ct. 16, 24 (1983). Adopting an interpretation that is in conflict with the regulation’s purpose or creates unwarranted inconsistencies across regulations contradicts basic canons of interpretation. See Commonwealth v. Nathan H. David, 365 Mass 47, 57(1974)(rejecting an interpretation that is “manifestly inconsistent” with the regulation’s purpose); Boswell v. Zephyr Lines, Inc. 414 Mass. 241, 247 (1993)(“we must attempt to construe a [statute] in harmony with other related statutes and rules so as to give rise to a consistent body of law”).  I conclude that the Department was correct in determining that Appendix A did not apply because the changes approved in the CPA did not constitute a major modification of the Facility as prescribed in Appendix A(3).  The Petitioners’ allegations to the contrary fail as a matter of law to state a claim upon which relief may be granted. 

The Department and SEMASS also argue that Appendix A is not applicable to the CPA because the Biofuel is an “Alternative Fuel” and the use of alternative fuel is expressly excluded from being considered a major modification as defined at Appendix A(2).  An Alternative Fuel is defined at 310 CMR 7.00 to mean:
any fuel designated as such on an annual list issued by the Department, including methanol, denatured ethanol, and other alcohols; mixtures containing 85% or more by volume of methanol, denatured ethanol, and other alcohols with gasoline or other fuels; natural gas; liquified petroleum gas; hydrogen, coal-derived liquid fuels; fuels (other than alcohol) derived from biological materials; electricity (including electricity from solar energy); and any other fuel that the Department determines is substantially not petroleum.

The Department conceded at the Pre-Screening Conference that a list of designated Alternative Fuels does not exist, but contends that it has the authority under the last phrase of the definition to designate as an Alternative Fuel any other fuel it determines is substantially not petroleum independent of any listing.  SEMASS argues that the Biofuel qualifies as an Alternative Fuel because it is derived from biological materials. It further contends that the rules of regulatory construction applicable to the use of semi-colons would treat that fuel category as independent of the fuels that are required to be listed. 
The definition of Alternative Fuel is far from a paragon of clarity in divining its intent regarding the fuels’ listing, but its grammatical construction does not readily lend itself to the interpretation proposed by the Respondents.  SEMASS points out that a semi-colon may serve the purpose of establishing independent clauses which are interpreted without reference to antecedent clauses.  See, Moulton v. Brookline Rent Control Board, 385 Mass. 228, 230-231 (1981); (“the use of a semi-colon usually indicates each clause is intended to be independent”); Globe Newspaper Company v. Boston Retirement Board, 388 Mass. 427 (1983).   However, in the current instance, the interpretation does not require the parsing of separate clauses. The definition employs the semi-colon’s grammatical function as serial commas between items in a series or listing containing internal punctuation especially parenthetic commas. See Follett and Barzun, Modern American Usage 420 (1966) (better practice is to separate each member of series by semicolon when members themselves contain conjunctions or commas), cited in Commonwealth v. Stephen M. Jean-Pierre, 65 Mass. App. Ct. 162, 163-164 n.3 (2005). The use of  “and” rather than the disjunctive “or” introducing the concluding phrase is consistent with reading the definition to include the concluding phrase within the preceding fuel categories, subject to the Department making a specific finding that a candidate fuel was substantially not petroleum.  See Miller v. Miller, 448 Mass. 320, 328-329 (2007) (phrase followed by disjunctive “or” established separate grounds for exercising jurisdiction). 
The Respondents’ pleadings shed no light on the potential regulatory purpose for excusing fuels derived from biological materials or substantially not petroleum from being listed.  Moreover, neither the Department’s motion nor the CPA provides grounds upon which to conclude that the Department made a determination that Biofuel, a mixture of what appears to be a relatively small amount of the organic constituents of FOG with No. 2 oil, constitutes a fuel that is substantially not petroleum. Therefore, on the record before me I am unable to conclude that Biofuel qualifies as an Alternative Fuel.  However, as I have concluded that the Department was correct in not applying Appendix A to this project because it is not a major modification for the reasons set out above, I find that the Petitioners’ contentions regarding the applicability of Appendix A to the CPA fail as a matter of law to state a claim upon which relief may be granted.  
Solid Waste Moratorium

The Petitioners’ Opposition raises the issue of whether the CPA contravenes a Department policy that imposes a moratorium on new expansions of solid waste combustion capacity. The NOC did not include this claim and no Amended NOC has been filed. Therefore, I conclude that this claim has not submitted for adjudication in this proceeding. 310 CMR 1.01(6)(b).  In addition, based on the information provided in the Department’s motion setting out that the scope of the moratorium is limited to the development of new MSW combustion capacity, I conclude that the use for Biofuel as provided for in CPA is not inconsistent with the moratorium. Therefore, I find the Petitioners’ contention that CPA violates the moratorium on the expansion of solid waste combustion fails to state a claim upon which relief can be granted.  
Bad Faith


The Petitioners’ Pre-Screening Statement listed as a legal issue whether the CPA was issued in “bad faith.” At the Pre-Screening Conference, I brought to the Petitioners’ counsel’s attention that this claim was not raised in the NOC and recommended if it was to be pursued an amended NOC would need to be filed. No such amendment was filed. The Petitioners’ Opposition also did not respond to the arguments and legal precedents set out in the Department’s Motion to Dismiss that claims of bad faith are inappropriate to be considered in administrative proceedings. I concur with the position advanced in the Department’s pleading.  I find the allegation relating to bad faith fails to state a claim upon which relief can be granted. 
MEPA


The Petitioners contend that the project is subject to MEPA because it exceeds the MEPA regulations thresholds for wastewater, air quality and solid waste
 and, therefore, it was a violation of 310 CMR 7.02(3)(g)
 to issue the CPA without MEPA compliance. The NOC requests a stay of the proceedings pursuant to 310 CMR 1.01(6)(h) and in light of the pending judicial appeal of the DON. The CPA summarily reviews the MEPA history and makes a determination that the project is not subject to MEPA.  As the basis for its MEPA determination, the CPA relied on a March 11, 2010, Advisory Opinion letter from EOEEA that stated that the project as then proposed was subject to MEPA review, but if it was modified in certain respects in regard to the materials proposed to be incinerated, the project would not trigger MEPA jurisdiction.   The CPA indicated these prescribed project modifications were reflected in the CPA application and the project as approved. Subsequent to the CPA’s issuance, EOEEA issued a second letter confirming that the project as approved by the CPA did not require MEPA review. See Department’s Motion to Dismiss, Ex. B, Letter of Maeve Vallely Bartlett, EOEEA Assistant Secretary, to MacDara Fallon, Senior Counsel, MassDEP (October 20, 2010). 

In light of EOEEA’s advisory determination, a stay of this proceeding is not mandated or appropriate.  While the Petitioners may disagree with EOEEA’s conclusion on MEPA jurisdiction over the project, “[C]hallenges to a project's status under MEPA… are decided by MEPA and cannot be decided in a Department appeal.”  Matter of Fan Pier Development, Docket No. 09-067, Final Decision (December 16, 2009); Matter of IKEA Property, Docket No. DEP-04-669, Ruling on Motion to Dismiss (March 10, 2005).  I conclude that the NOC fails to state a claim upon which relief can be granted in regard to MEPA compliance.
Incomplete Application

A claim raised in the NOC, but not defended in its Opposition, is the Petitioners’ contention that the CPA was issued in error because the application was incomplete. 310 CMR 7.02(5(b)(4) provides, in relevant part: “The application shall be accompanied by a description of the proposed activity, site information, plans, specifications, drawings illustrating the design of the facility, calculations detailing the nature and amount of all emissions, and procedures describing the manner in which the facility will operate and be maintained.” The CPA application form has a check box to indicate that the standard operating and maintenance procedures have been included in the application.  At this location on the form, SEMASS indicated that “proposed FOG process information” would be submitted 60 days prior to installation, and the CPA allowed standard operating and maintenance procedures (“SOMP”) to be provided 60 days prior to receipt of FOG wastewater (CPA, Special Conditions G 1&3).  The Petitioners argue that the SEMASS application and conditional approval do not conform to the regulation’s requirement.  Petitioners further allege that the CPA application lacked a complete set of plans, specifications or drawings. 


The CPA application at Section 2.2 pages 3-9 (Petitioners’ NOC Ex. No.5) contains a detailed process description supported by a process flow diagram, which describes in significant detail the procedures and equipment by which the FOG wastewater is processed and recycled into its liquid and solid constituents.  The Department exercised its judgment that the information in the application was sufficiently complete to determine that the project would met the applicable air quality performance standards.
  The fact that the CPA is conditioned on the post-approval submission of a SOMP does not necessarily lead to the conclusion that the application lacked sufficient information to meet the regulation’s intent.  The SOMP  is intended to provide detailed directions  to operate and maintain the equipment.  I concur with the Department’s position that submitting detailed O&M procedures may be deferred in the interest of efficiency and enforceability until the proposed equipment and process train and emission parameters are approved.  The regulations recognize that it is appropriate to condition a CPA on such matters.
  Similarly, the regulation does not require a complete set of plans, but only a description of the “manner in which the facility will operate and be maintained.”  The NOC does not identify or even make a general allegation of any deficiency in the CPA that resulted from information absent from the application. I conclude that the Petitioners fail to state a claim upon which relief can be granted in regard to the completeness of the CPA application. 
Conclusion

For the reasons set forth above, I recommend that Petitioners’ appeal be dismissed for failure to state a claim upon which relief can be granted.









______________________










Philip Weinberg










Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
� Earthsource, Inc. v. Commissioner, Massachusetts Department of Environmental Protection, C.A. No. 09-0752-A (Plymouth Superior Court). 


� The Department’s motion refers to the “original proceedings” phrase in the provision in M.G.L. c. 30A, §10A which states that: “Any such intervener shall be considered a party to the original proceedings for the purpose of notice and any other procedural rights…including the right of appeal.” 





�   Mass. R. Civ. P. 12(b)(1) authorizes dismissal of a civil suit for “lack of jurisdiction over the subject matter” and Mass. R. Civ. P. 12(b)(6) authorizes dismissal of a civil suit for “failure to state a claim upon which relief can be granted.”


� 310 CMR 7.08(2). MUNICIPAL SOLID WASTE or MUNICIPAL TYPE SOLID WASTE means household, commercial/retail, and/or institutional waste. Household waste includes material discarded by single and multiple residential dwellings, hotels, motels, and other similar permanent or temporary housing establishments or facilities. Commercial/retail waste includes material discarded by stores, offices, restaurants, warehouses, nonmanufacturing activities at industrial facilities, and other similar establishments or facilities. Institutional waste includes material discarded by schools, nonmedical waste discarded by hospitals, material discarded by nonmanufacturing activities at prisons and government facilities, and material discarded by other similar establishments or facilities. Household,


commercial/retail, and institutional waste does not include used oil; sewage sludge; wood pallets; construction, renovation, and demolition waste (which includes but is not limited to railroad ties and telephone poles); clean wood; industrial process or manufacturing waste; medical waste; or motor vehicles (including motor vehicle parts or vehicle fluff). Household, commercial/retail, and institutional waste includes: (a) yard waste and (b) refuse-derived fuel.





� 310 CMR 15.002 defines  commercial sewage waste to mean “non-toxic, non-hazardous wastewater from commercial facilities, including but not limited to institutional and commercial food operations, and animal holding facilities.”


� 310 CMR 19.006 defines sludge to mean “ the accumulated solids and/or semi-solids deposited or removed by the processing and/or treatment of gases, water or other fluids.’


� Grease trap means “a watertight structure located in a building before a septic tank in which grease and oils are separated from other solid and liquid constituents of sewage and accumulated in accordance with 310 CMR 15.230.”


� 314 CMR 5.02 defines sewage to mean “the water carried human or animal wastes from…buildings, together with groundwater infiltration or surface water as may be present.” 


� 314 CMR 5.02 defines industrial wastewater to mean “waste in liquid form resulting from any process of industry, trade or business regardless of volume or pollutant content.”


� 310 CMR 32.05 defines sludge to mean “the solid, semi solid and liquid residue that results from a process of wastewater or drinking water treatment. This residue does not include grit, screening or grease and oil which are removed at the headworks of the facility.”  


� See, Identification of Non-Hazardous Secondary Materials That Are Solid Waste; Proposed Rule, 75 FR 107 at page 31866 fn40 (June 4, 2010). “EPA has long viewed sewage sludge generated from POTWs as a solid waste, beginning with the 1980 Identification and Listing of Hazardous Waste rulemaking. In this final rule, EPA stated that the DSE [Domestic Sewage Exclusion] is only applicable to non-domestic wastes that mix with sanitary waste in a sewer system leading to a POTW. See 45 FR 33097 (May 19, 1980). In the same rule, EPA further said it decided not to exclude sewage sludge from regulation under RCRA, since the statutory expressions regarding the definitions of ``solid waste'' and ``sludge'' was clear. (See 45 FR 33101).”








� See also, 310 CMR 19.06, Definition of Solid Waste, subsection (d) which makes the solid waste facility regulations applicable to facilities “which co-dispose septage and sewage with solid waste.” 


� If the Petitioners’ contention that the solids from processing FOG constituted sludge under the solid waste regulations, it could also be concluded that its claim that FOG is prohibited from combustion is time barred since the 1997 SEMASS Final Approval allowed for the incineration of sludge subject to MassDEP approval. See, Earthsource, supra at 13-17.


� See, Appendix A (2) definition of Actual Emissions to mean in relevant part: (b) For either an electric utility steam generating unit (other than a new unit or the replacement of an existing unit) or an emissions unit(s) complying with 310 CMR 7.08(2),7.18, 7.19, 7.24, or 7.27, actual emissions of the unit following the physical or operational change shall equal the representative actual annual emissions of the unit, provided the source owner or operator maintains and submits to the Department, on an annual basis for a period of five years from the date the unit resumes regular operation, information demonstrating that the physical or operational change did not result in an emissions increase. A longer period, not to exceed ten years, may be required by the Department if it determines such period to be more representative of normal source post-change operations. (c) For any emissions unit (except as provided for in 310 CMR 7.00: Appendix A Actual Emissions(b)) which has not begun normal operations on the particular date, actual emissions


shall equal the federal potential emissions of the unit on that date.


� See also, Appendix A(1) Introduction. “ … A new …major modification…for which the …modification would be major…must meet the stringent requirements set forth in this appendix prior to receiving approval to construct.”


� The NOC claims that the changes at the Facility will result in an increased of emissions of one ton or more of NOx and VOCs. (NOC, paragraph 18). The CPA states that the combustion of Biofuel will result in no emissions increase over its current combustion of No. 2 oil. As noted earlier, for the purpose of this motion, I accept the Petitioners’ factual allegation as true.  Although the NOC states that the emissions approved by the CPA exceed one ton or more, there is no allegation in the NOC or the Petitioners’ Opposition that the projected emissions resulting from the Facility modification equal or exceed 25 tons. 


� I do not find the January 11, 2010 legal memorandum from Marilyn Levenson ( NOC, Ex. D) discussing the application of the New Source Review regulations to the project as then proposed to be inconsistent with applying an actual emissions test to the activities approved under the CPA. The memorandum describes modifications made to the project proposal approved by the CPA that would result in the application of the actual emissions metric. See, Exhibit D, page 2, second bullet.


� See, 310 CMR 11.03(5),(8) and(9).


� Massachusetts Environmental Policy Act (MEPA) Review. Prior to obtaining a plan approval, an applicant must comply with the requirements of 301 CMR 11.00 if applicable. The review thresholds for stationary sources of criteria or hazardous air pollutants are contained at 301 CMR 11.03(8): Air.


� See 310 CMR 7.02(3)(j)1-3, 6 and 7 which sets out the emission performance standards pursuant to which a “[P]lan approval shall be issued by the Department.”


� See 310 CMR 7.02(3)(c) General Requirements for Plan Approval: Conditions of Approval. The Department may impose any reasonable conditions in a plan approval including conditions determined to be necessary to insure that the facility will be built, operated, and maintained as specified in the application for plan approval.





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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