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RECOMMENDED FINAL DECISION

In this wetlands appeal, petitioner, Harvey J. Welch (“Mr. Welch” or “the petitioner”), challenges the September 10, 2009 Superseding Order of Conditions (“SOC”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection ("SERO Office" or "MassDEP") issued to South Suburban Affordable Housing LLC (“Applicant”) approving a project on Pond Street, Weymouth, Massachusetts, under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.

On February 25, 2010, the Applicant and MassDEP filed a Joint Motion to Dismiss Appeal and Motion for Stay of Filing Deadlines Pending Ruling on Motion to Dismiss (“Motion to Dismiss”).  On February 26, 2010, I entered an order extending the Applicant’s and MassDEP’s deadlines for filing Pre-Filed Direct Testimony by approximately 30 days (until April 8 and 15, 2010, respectively) and requiring Mr. Welch to respond to the Motion to Dismiss by March 5, 2010, which he did (“the Opposition”).  
After reviewing the Motion to Dismiss, the Opposition, and the history of this case, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss, dismissing this appeal, and affirming the SOC based upon the petitioner’s failure to: 
(1) comply with notices and orders and file documents as required, (2) file timely Pre-Filed Direct Testimony, (3) meet his burden of proof, and (4) prosecute the appeal.  See 310 CMR 1.01(5)2, 1.01(5)6, 1.01(10) 1.01(11)(e), and 1.01(12)(f).
BACKGROUND
The Project
The SOC relates indirectly to the Weymouth Zoning Board of Appeals’ approval of the Applicant’s proposal to build a 20-unit affordable housing development under G.L. c. 40B off of Pond Street on the Applicant’s property (“On-Site Project”).  As a condition of receiving approval for the On-Site Project, the Applicant was required to install certain off-site improvements consisting of a sidewalk within the western portion of the Pond Street right of way and the extension of a water main toward the Abington town line (the “Project”).  The subject sidewalk will lead from the Applicant’s property northerly for about 600 feet.
   The petitioner owns a lot at 674 Pond Street, on the eastern side of the street, across from the Applicant’s property and the Project.  


The sidewalk work is proposed to occur in the Buffer Zone to Bordering Vegetated Wetlands (“BVW”).  A “two foot wide stone trench will be constructed between the sidewalk and the existing roadway” to purportedly “capture and treat stormwater runoff from the new sidewalk for both water quantity and quality . . .”  See “Sidewalk Improvements,” attached to petitioner’s November 23, 2009 submission.  At least a portion of the Project is approximately one foot from the BVW.  See Order of Conditions, p. 2.

On May 19, 2009, the Weymouth Conservation Commission (“WCC”) issued an Order of Conditions (“OOC”) approving the Project.  The petitioner then requested the SERO Office issue an SOC denying the Project.  On September 10, 2009, the SERO Office issued an SOC affirming the OOC.  

The Petitioner’s Initiation of Appellate Proceedings

Before the Office of Appeals and Dispute Resolution

On September 23, 2009, the OADR received Mr. Welch’s appeal of the SOC (“Appeal Notice”).  The Appeal Notice included: the Adjudicatory Hearing Fee Transmittal Form and a check for $100, a copy of the SOC (with cover letter), and a copy of the WCC’s OOC.  There was no statement of the grounds for appeal.  On October 14, 2009, the Chief Presiding Officer issued sua sponte an Order for More Definite Statement, requiring Mr. Welch to file a claim that met the pleading requirements of 310 CMR 10.05(7)(j)2.b.v, most notably: a “clear and concise statement of the alleged errors contained in the Reviewable Decision and how each alleged error is inconsistent with 310 CMR 10.00 . . .”  That Order also stayed the matter because of Mr. Welch’s failure to comply with the pleading requirements, pending further order from the Presiding Officer.  Mr. Welch responded by filing a one page handwritten statement (“First More Definite Statement”).
The First Motions to Dismiss

On or about November 6, 2009, the Applicant and the Department filed separate motions to dismiss for failure to state a claim upon which relief can be granted, claiming essentially that the appeal was too vague to state a claim for relief.  The Applicant also asserted that the petitioner did not have standing because he was not a "person aggrieved" within the meaning of 310 CMR 10.04 and 10.05(7)(j)2.  On November 10, 2009, the Chief Presiding Officer issued an Order Directing Petitioner to File Responses to Motions to Dismiss Appeal.  Mr. Welch responded by filing a two-page handwritten statement, with an attached three page “Stormwater Management Report and Hydrologic Analysis” dated April 15, 2009 regarding “Sidewalk Improvements, Pond St., Weymouth, MA” (collectively, the “Second More Definite Statement”).  The attached report does not identify its author.  


On December 7, 2009, the Chief Presiding Officer referred the pending motions to dismiss to me for resolution.  On December 15, 2009, I entered an Order Denying Motions to Dismiss because Mr. Welch’s pleadings met the low pleading threshold applicable to a motion to dismiss for failure to state a claim and lack of standing.  In particular, "the allegations of the [petitioner’s Appeal Notice and More Definite Statements], as well as such inferences as may be drawn therefrom in the [petitioner’s] favor, are to be taken as true" even if the allegations and inferences "are doubtful in fact."  See In the Matter of National Development and NDNE Lower Falls, LLC, Docket No. WET-2008-073, Recommended Remand Decision (January 26, 2009) adopted as Final Decision (January 28, 2009) (quoting Iannacchino v. Ford Motor Company, 451 Mass. 623, 636 (2008)).  I ruled that the petitioner met the minimal threshold—stating a claim upon which relief could be granted, assuming all allegations and favorable inferences drawn therefrom were truthful.  See Memorandum and Order Denying Motions to Dismiss and Scheduling Appeal for Pre-Screening Conference and Adjudicatory Hearing, pp. 4-7.

Mr. Welch alleged that the Applicant “ha[d] failed to” do the following:

Address how they would stop surface water run off from flowing into the wetlands in the event the trench becomes filled with silt, sand, or other debris. . . .

Calculate for splash over (created by the large volume of cars and trucks . . . ) which will quickly fill the already saturated trench causing surface water run off to flow directly into the Wetlands. . . 

Demonstrate how the trench will work to stop surface water run off from flowing directly into the wetlands when it is covered with ice and snow. . . . 

Show how the water quality system will work to remove total suspended solids if the infiltration trench is covered by ice and snow.  The total suspended solids will flow directly into the wetlands.

. . . .
The water that comes from 4.6 acres of wetlands on the property where the sidewalk is to be built directly affects my property by flowing through a 12 inch concrete reinforced pipe which runs under the street.  

Surface water run off that cannot be captured when the trench becomes fill [sic] with silt, sand, . . . or when the trench is covered by ice and snow will cause harmful effects on the wetlands and my property.

Id.  I concluded that Mr. Welch had:

adequately alleged that the SOC does not sufficiently impose conditions to protect interests under the MWPA and the Wetlands Regulations, including protection of groundwater, flood control, storm damage prevention, prevention of pollution, and the protection of fisheries and wildlife habitat. See 310 CMR 10.01(2); 310 CMR 10.53(1)(for “work in the buffer zone . . . the issuing authority shall impose conditions to protect the interests of the Act identified for the adjacent resource area); 310 CMR 10.55(1) (BVW “are likely to be significant to public or private water supply, to ground water supply, to flood control, to storm damage prevention, to prevention of pollution, to the protection of fisheries and to wildlife habitat.”).  The Project will occur as little as one foot away from BVW.  See Order of Conditions, p. 2.  (emphasis in original)
Id.  With respect to standing, I concluded that: 
the petitioner has alleged a sufficient “injury in fact which is different in kind or magnitude from that suffered by the general public and which is within the scope of interests identified [above].”  310 CMR 10.04 (Person Aggrieved).  In particular, he alleged that he resides directly across the street from the Project and “water that comes from 4.6 acres of wetlands on the property where the sidewalk is to be built directly affects [his] property by flowing through a 12 inch concrete reinforced pipe which runs under the street.  Surface water run off that cannot be captured when the trench becomes fill [sic] with silt, sand, . . . or when the trench is covered by ice and snow will cause harmful effects on the wetlands and [his] property.”  See Second More Definite Statement.

The Pre-Screening Conference
On January 15, 2010, I issued the Pre-Screening Conference Report and Order (“Pre-Screening Order”).  The Pre-Screening Order: (1) summarized the Pre-Screening Conference held on January 15, 2010, (2) identified the Issues for Resolution in the Appeal, and 
(3) established a schedule for resolution of the appeal.  In the Pre-Screening Order I reminded Mr. Welch that it was incumbent upon him to follow orders and rules applicable to this appeal, or it could be dismissed.  I stated:

The first topic of discussion was relative to my admonition that I will not allow this appeal to become a forum for general grievances.  The purpose of this appeal is to adjudicate specific legal claims and the underlying factual disputes . . .  Also, several times throughout the Pre-Screening Conference I reminded the parties that compliance with Orders and the applicable regulations is mandatory, and that in the event of noncompliance I am authorized to issue sanctions, including dismissal of the appeal.  I particularly reminded Mr. Welch of this because: (1) the Chief Presiding Officer had given him at least two prior opportunities to attempt to sufficiently plead this appeal and (2) he failed to comply with the December 17, 2009 Scheduling Order that I issued by failing to contact the other parties to initiate settlement discussions and failing to file a Pre-Hearing Statement.  (emphasis added)
Pre-Screening Order, p. 4.  
The Pre-Screening Order established a schedule for submitting Pre-Filed Direct Testimony and the requirements for such testimony, along with the admonition that I could issue sanctions, including dismissal of the appeal, for failing to comply with the Pre-Screening Order.  Pre-Screening Order, pp. 5-9.  I also informed Mr. Welch of the requirement that his testimony must meet his burden of proof of providing “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.; Pre-Screening Order, p. 9 (designating Mr. Welch’s second witness as “Expert(s) to be named”).  I informed Mr. Welch that he would need an expert witness to meet his burden of proof, and he acknowledged that he understood this.  Id.
DISCUSSION

The SOC should be affirmed and the petitioner’s appeal of the SOC should be dismissed for the following three reasons.  First, when, as here, a party fails to “file documents as required, respond to notices, . . . comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention no to proceed . . .” a Presiding Officer is authorized to recommend that the adjudicatory appeal be dismissed.  See 310 CMR 1.01(10); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision, 9 DEPR 71 (February 25, 2002).  

Here, Mr. Welch has again failed to follow orders and applicable rules.  OADR has never received Mr. Welch’s Pre-Filed Direct Testimony from him for filing; it was due for filing on February 11, 2010.  The only evidence of Mr. Welch’s purported Pre-Filed Direct Testimony is a photocopy of the postmarked envelope and the enclosed purported testimony that was sent to Applicant’s counsel; the Applicant attached the envelope and enclosed testimony to the Motion to Dismiss, but it was never directly received by OADR from Mr. Welch.  The postmark of February 22, 2010 indicates that Mr. Welch did not send the purported testimony to the Applicant until almost two weeks after it was due.  In sum, the purported testimony was untimely and never filed with OADR, in violation of the Pre-Screening Order.  

Second, the purported testimony is Mr. Welch’s almost verbatim iteration of his allegations in the First and Second More Definite Statements.  Compare Exhibit 2 to Motion to Dismiss with First and Second More Definite Statements.  There is no reference in that purported testimony to the Issues for Resolution in the Appeal, particularly applicable stormwater standards, and there is no testimony from any other source in support of Mr. Welch’s allegations.  Thus, Mr. Welch’s allegations are not supported by “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s),” in contravention of the Wetlands Regulations and the Pre-Screening Order.  310 CMR 10.05(7)(j)3.c.; Pre-Screening Order, p. 9 (designating Mr. Welch’s second witness as “Expert(s) to be named”).  The substantive deficiencies of Mr. Welch’s Pre-Filed Direct Testimony constitute a failure to sustain his direct case, warranting the entry of a directed decision and the dismissal of his appeal.  See 310 CMR 1.01(5)6, 1.01(10) 1.01(11)(e), and 1.01(12)(f); In the Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006)(dismissing claims regarding flood control, wetlands replication, and vernal pools for failure to provide supporting evidence from competent source); In the Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004)(insufficient evidence from competent source showing that interests under MWPA were not protected); In the Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source to show wetlands delineation was incorrect and work was not properly conditioned). 

Third, the unexplained untimeliness and substantive deficiency of Mr. Welch’s Pre-Filed Direct Testimony also violate 310 CMR 1.01(12), which provides: “Failure to file prefiled direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  As discussed in several prior decisions and in the Pre-Screening Conference Report and Order (p. 6), "prefiled direct testimony is the actual, sworn testimony" of a witness and "substitutes for direct testimony given live at a hearing." Matter of Learned, Docket No. 99-141, Final Decision, 7 DEPR 39 (April 10, 2000).  It is a party's direct case and it must therefore do everything for a party that live testimony would do, including satisfying a petitioner's burden of going forward. Matter of Cormier Construction Co., Docket No. 93-071, Final Decision, 1 DEPR 159 (June 30, 1994). The failure to file prefiled direct testimony is thus the equivalent of failing to appear at a hearing where the testimony is to be presented live. Matter of Mangano, Docket No. 94-109, Final Decision, 3 DEPR 41, 42 (March 1, 1996). Consequently, a petitioner's failure to file written direct testimony is a serious default. Matter of Bergeron, 9 DEPR at 72.

For all of the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss, dismissing this appeal, and affirming the SOC based upon the petitioner’s failure to: (1) comply with notices and orders and file documents as required, (2) file timely Pre-Filed Direct Testimony, (3) meet his burden of proof, and 
(4) prosecute the appeal.  See 310 CMR 1.01(5)2, 1.01(5)6, 1.01(10) 1.01(11)(e), and 1.01(12)(f).
  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer
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� The Office of Appeals and Dispute Resolution (“OADR”) received the appeal on September 23, 2009.  





� Only the “Project” is at issue in this appeal.  The “On-Site Project” was the subject of a different Notice of Intent, which is not at issue in this appeal.  


� Under 310 CMR 10.05(7)(j)(8) Wetlands Permit Appeals such as this case are to be resolved within six months or 180 days of the appeal’s filing.  This Recommended Final Decision is being issued 167 days from when the appeal was filed, and the proceedings were stayed for approximately 60 of those days to address the deficiencies of the petitioner’s appeal notice as discussed above.  
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