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INTRODUCTION
This is an appeal of a Draft Waterways License, dated November 6, 2008, (“Draft License”) issued by the Massachusetts Department of Environmental Protection (“Department” or “MassDEP”) to Squeek Realty Trust (“Squeek” or “Applicant”). The Draft License approved the construction and maintenance of two mooring-held floats (“Draft  Floats”) on the South River (“River”) in Scituate, Massachusetts to provide for a recreational docking facility. The Draft License was issued pursuant to the 310 CMR. 9.00 (“Waterways Regulations”).  Since 2006, Squeek also has held an existing Waterways license to construct and maintain a marina of pile-supported floats along the west bank of the River on Ferry Street in the Town of Marshfield (“Squeek marina”). The Squeek marina was operated by other persons under a business arrangement with Squeek. 

The appeal was brought by Steven J. Medeiros, James S. Parker, and Stephen P. Pizzuto (“Petitioners”).
  The Petitioners each own property along the east bank of the River generally across from the Squeek marina. Petitioner Medeiros has a licensed float located in the vicinity of the northern Draft Float and Petitioner Pizzuto has an existing pier/float structure located in the vicinity of the southern Draft Float. Petitioner Parker desires to construct and maintain a float that would be located in the vicinity of the Draft Floats. 

The Petitioners claim that the Draft License contravenes the Waterways Regulations because the Draft Floats will significantly interfere with their personal and the public’s right to navigate the River and with their rights to access their property and use their licensed floats. 
RECOMMENDATION



For the reasons set forth below, I conclude that the Draft License does not contravene the Waterways Regulations that and a Final License should be issued with additional conditions to reduce the potential for adverse navigational impacts from the operation of the Draft Floats.

BACKGROUND
An adjudicatory hearing of the Petitioners’ claims was conducted on January 21, 2010. In addition to each of the Petitioners’ testimony, two expert witnesses testified on their behalf. Carlos G. Pena is a professional civil engineer with extensive experience in dredging and marine construction and in the design and permitting of marine coastal structures including marinas and floats. Captain William H. Kelly is a U.S. Coast Guard Licensed Third Mate with extensive experience in navigation and marina design, licensing and management.  The Applicant’s witnesses were Lawrence C. Ericson, Russell C. Clark and Robert Braman, Jr. Mr. Ericson was an operator or an employee of the operators of the Squeek marina between 1988 and 2008.  During that period of time he operated various sized boats on the River. Mr. Clark has sold, placed, maintained and inspected float moorings within the River since 1985. Mr. Clark is a licensed mooring inspector in Marshfield and Scituate, and has operated numerous vessels within the South River. Mr. Braman is a registered land surveyor in Massachusetts with extensive experience in hydrographic surveying and civil and marine engineering. Mr. Braman conducted surveys of the River and prepared the plans referenced in the Draft License.   The Department’s witness was David E. Hill. Mr. Hill has been employed in the MassDEP Wetlands and Waterways Program since 1998 first as an environmental analyst and for the last ten years as an environmental engineer. He has extensive experience in the review of license applications for marina projects.  Mr. Hill has 40 years of experience in navigating 1’6 to 25’ recreational boats.



The issues identified for adjudication are:

1. Does the project as proposed in the Draft License significantly interfere with Petitioners Medeiros’, Pizzuto’s or Parker’s littoral or riparian rights or their rights to navigation as provided in 310 CMR 9.36(2) and 9.35(2)(a)?

2.  Does the project as proposed in the Draft License significantly disrupt Petitioner Medeiros’ operation of his licensed float by significantly interfering with his navigation to and from the float as provided in 310 CMR 9.36(3)
 and 9.35(2)(a)?

3. Is Petitioner Pizzuto’s license of a water-dependent structure void because of an unapproved substantial alteration to the pier as approved in his license?  If his license is still valid, does the project as proposed in the Draft License significantly disrupt the petitioner’s operation of his water dependent structure as approved in the existing license by significantly interfering with his navigation to and from the licensed structure as provided in 310 CMR 9.36(2) and 9.35(2)(a)?

4. If the Draft License as proposed is determined to contravene the provisions of the Waterways regulations identified in Issues 1-3 above, can the Draft License be modified or further conditioned in order for the project to comply with the regulations?
        The South River is a tidal river located in two municipalities. The western side is within the Town of Marshfield and the eastern side is within Humarock, a part of the Town of Scituate. Applicant’s Exhibit No. 9.  The Draft Floats are located on the eastern side. Id. At mean low water (“MLW”), the River’s depth near its centerline, or thread, is generally between 3.5’ to 5’.  Id.  The River runs north/south passing under the Sea Street Bridge (“Bridge”) north of the Draft Floats’ location. The Bridge’s opening for boat travel was reconstructed and widened in 2008-2009 from a width of 32’to a width of 44’.  Pena Pre-Filed Testimony (“PFT”)-Rebuttal ¶5.

The Squeek marina is located at 1240 Ferry Street, Marshfield on the west bank of the South River which it has leased for marina operations at least since the late 1980s. Ericson PFT ¶¶1-6. The Department issued Squeek a license in 2006 as an existing public recreational boating facility constructed of primarily pile supported floats. Petitioners’ Exhibit No. 10.  The marina operator was Erickson Marine from 2000-2008. The marina operators regularly maintained combinations of bottom anchored “T” racks and floats in the River at or in the vicinity of the location of the Draft Floats since the 1970s (“Squeek floats”). Pena Direct ¶37. Between 1988 and 2009 the Squeek floats received approval or 10A permits
 from the Scituate and Marshfield Harbormasters depending on their location within the respective jurisdictions. Ericson Direct ¶12; Applicant’s Exhibit Book Nos. 1, 2, 5, 6, and 7.  


On November 6, 2008, the Department issued to Squeek a Draft License for two sets of floats for a public recreational docking facility as defined at 310 CMR 9.02. Squeek Exhibit No. 10.  The northern Draft Float is approximately 220’ x 6’ and is anchored by 13 mooring blocks with chains. Id; Ericson Direct ¶15.  The southern set is approximately 150’ x 6’ and is anchored by 6 concrete mooring blocks with chains. Squeek Exhibit No.10.  The Draft Floats are positioned generally parallel to the River and the shoreline to the east of the designated navigation opening under the Bridge. Squeek  Exhibit No.10.  Their location allows for passage of vessels to the west and east of the units. Id.    The dimensions and location of the Draft Floats is consistent with the dimension and location of the Squeek floats approved by the Scituate Harbormaster in April, 2008. Squeek Exhibit No. 8.
Petitioner Medeiros owns the property at 6 Marshfield Avenue in Humarock, a part of the

Town of Scituate. (“Medeiros Property”).  Medeiros Direct ¶1.  The Medeiros Property abuts the River next to the Bridge . Id; Petitioners’ Exhibit No. 1.  On or about April 27, 2006, Petitioner Medeiros submitted an application to maintain a 30 x 9.5’ bottom anchored float in front of his Property. Medeiros Direct ¶10. Petitioners’ Exhibit 2.  He intended to moor a 25’ powerboat at the float. Medeiros Direct ¶11.  The Department approved the Petitioner’s application on November 15, 2006. Medeiros Direct ¶17; Hill Direct ¶12.  

Petitioner Medeiros states that at the time his application was approved there were no Department-licensed structures in the River in front of his property. Medeiros Direct ¶12.  As noted above, for an extended period of time prior to the Petitioner filing his license application, Squeek had maintained bottom-anchored floats and T racks in the vicinity of where his float came to be located, including in 2005 and 2006 when the floats received a 10A permit from the Scituate Harbormaster. Ericson Direct ¶ 12.  On April 12, 2006, the Harbormaster issued a 10A permit to Erickson Marine for floats in the South River. Applicant’s Exhibit 2. The memorandum accompanying the permit noted that “…the northern end of the float would be shortened by two boats to minimize the impact to [Petitioner] Medeiros’ plans for a float in front of his property. Id.  Mr. Hill was aware of the history of Squeek’s prior approvals to maintain the seasonal floats when he issued the Medeiros’ license. Hill PFT ¶ 12 and Exhibit 5.  

Petitioner James Parker owns the property at 8 Harvard Street, Humarock, Massachusetts (“Parker Property”).  Parker PFT  ¶1. The Parker Property abuts the River with property owned by the Town on his northern boundary and the property owned by Petitioner Pizzuto on his southern boundary Id.  Mr. Parker has not secured either a Department licensed structure or 10A permitted float at his property.  In 2008 and in 2009, the Petitioner applied to the Harbormaster for a float permit, but on both occasions the applications were denied.  Parker PTF ¶¶ 11-14; Petitioners’ Ex. 38.  The reason that the application was denied was the Harbormaster’s determination that the Draft Floats occupied the location requested by Petitioner Parker. Parker PFT ¶14

Petitioner Pizzuto owns the property at 7 Berry Lane, Humarock, Massachusetts (“Pizzuto Property”).  The Pizzuto Property abuts the River and the Parker Property on the north. Pizzuto PFT ¶ 1. The Petitioner purchased the Property in 1992. Id. A Waterways license was issued to the previous owners in 1976 for a 240’ pier, 3’x 25’ gangway and 6’x 30’ float (“License 233”). Id; Pizzuto Exhibit No. 30. 

The existing pier and float structure at the Pizzuto Property (“Pizzuto structure”) is not consistent with the structure approved under License 233 (“License 233 structure”).  Petitioner Pizzuto asserts and the evidence supports that fact that he was personally responsible for only two of the alterations made to the  License 233 structure. See, e.g. 1982 Aerial Photo, Petitioners’ Exhibit 6. He added at the eastern end of the pier a 12’x 29’ semi-circular deck and a 10’x12’ float at the interior intersection of the existing floats. Pizzuto Direct ¶15.  He did not obtain Department authorization for either alteration. Id. 

In addition to the alterations performed by Petitioner Pizzuto, there were further discrepancies between the dimensions of the License 233 structure and the Pizzuto structure. Although License 233 states that the pier was to be constructed and maintained at a width of 4 feet, the as-built measurements document that it was constructed at a width of 4.8’ Hill PFT ¶19; Pena PFT ¶74.  A 13’x 16.3’ pile supported deck at the western of the pier and several pile supported floats accessed by a gangplank from the western deck were also added without Department approval.  Hill PFT ¶19; Pizzuto Exhibit No. 33; Pena Direct ¶79; Pizzuto Direct ¶ 24.  All these additions caused the Pizzuto structure to occupy more area and extend further into the River than permitted under License 233. 

DISCUSSION

Issue No 1. 
Does the project as proposed in the Draft License significantly interfere with Petitioners Medeiros’, Pizzuto’s or Parkers’ littoral or riparian rights or their rights to navigation as provided in 310 CMR 9.36(2) and 9.35(2)(a)?
The Waterways Regulations at 9.36(2) provide that a project shall not significantly interfere with a littoral or riparian property owner’s right to approach their property from the waterway.  The right of approach or access has been narrowly construed.  “Littoral owners' rights of access are limited and have been described in the case law as a right to navigate to one's property without being "wholly cut off" by a structure built on an adjoining landowner's foreshore.” Matter of Point of Pines Yacht Club, Docket No. 91-116, Final Decision (November 20, 1997) quoting Henry v. City of Newburyport, 149 Mass. 582, 586, 22 N.E. 75, 76 (1889).  Access rights do not provide a property owner with any additional rights to navigate for other purposes such as recreation.  Matter of Abdelnour, Docket No. 88-138, Final Decision, (November 22, 1994); Matter of Sylvia, Docket No. 95-110, Final Decision (February 4, 1997).  

Mr. Hill determined that there was approximately 300’ distance between the Draft Floats and the “upland” portions of the Petitioners’ property.
  Hill PFT ¶9.  The Draft License plan shows there are approximately 80’ between the Draft Floats and mean low water. Hill PFT ¶9 and Exhibit 2.  Allowing for an 8’ to10’ beam of boats
 that may be berthed at the Draft Floats allows for a 70’ channel for boat passage. There are approximately 92’ between the north and south Draft Floats creating a navigational passage from the west side of the River to the Petitioners’ properties or berthing structures. Hill PFT ¶25.  There are no structures between the Draft Floats and the Petitioners’ land except the Petitioners’ structures. The photographic evidence buttresses Mr. Hill’s opinion that the Draft Floats would not physically obstruct access to the Petitioners’ property via a vessel travelling in either direction. See, e.g. Hill Ex. 5 and 10; Hill PFT ¶ 10.  

Petitioner Medeiros asserts that he is “ functionally” cut off from accessing his property, but concedes that he can get to his float without interference despite the low water conditions.  Medeiros PFT ¶59.  He contends that it is difficult to navigate further without “significant difficulty.” Id.  The Petitioner’s claim of being functionally cut off from his property is fundamentally inconsistent with his concession that he is able to access his float without interference. The Petitioner’s float lies directly in front of his property without any obstruction from the Draft Floats which lay at their closest distance 66’west from the Petitioner’s float. 

The general assertion of difficulty in navigation under certain tide and current conditions lacks sufficient specificity to be substantially probative on the issue of whether the Draft Floats create significant interference. That statement taken at face value does not approach the level of proof required to demonstrate significant interference with the right of access as articulated in Point of Pines and Abdelnour, supra. See also, Town of Provincetown, Docket No. 94-061, Final Decision (July, 11, 1995).  The apparent obstacle to the Petitioner’s access to his upland property from the River is low water depth that exposes the extensive tidal flat and marsh at lower tides. See, Hill PFT Ex. 3.  The un-contradicted testimony estimated the River’s depth on its eastern side in front of the Petitioners’ properties to be less than 2’ beyond the mean low water line. Braman PFT ¶7. 

I conclude that the Draft License is consistent with 310 CMR 9. 36(2) and does not result in significant interference with Petitioner Medeiros’ right to approach or access his property. 
Petitioner Parker raises two contentions in regard to his rights as an owner of riverfront property. He too asserts that he is “physically” cut off by the Draft floats. Parker PFT  ¶45.  As discussed above, the floats allow for a substantial passage above MLW on either side of the Draft Floats and through a passage between them. The passageway lines up with Mr. Parker’s property. Petitioners’ Exhibit 1. Mr. Parker claims that it is difficult to safely navigate given the long line of floats when the current and tides are running strongly, but that bare assertion lacks specificity on how the Draft Floats create access difficulties and does not demonstrate significant interference to access his property. Based on the Petitioner’s testimony at the Hearing, I am led to conclude that the impact of the presence of the Draft Floats on his access is of far less consequence than the problem presented by the prevalence of lower water depths in front of his property where his boat requires a 3’ draft.  In response to Mr. Hill’s suggestion that the Petitioner seek to place a pier in the abutting tidelands, the Petitioner responded that there was not enough water to gain access to the River. Parker PFT-Rebuttal ¶2.

Petitioner Parker’s central objection to the Draft License is grounded in his frustration in not being able to obtain a 10A permit because the water depths require his float to be located too proximate to the Draft Floats for safe navigation. The Petitioner’s position is that he should be entitled to maintain a float in front of his property and the tidelands should be equally shared. Parker PFT ¶¶46 and 47. While that perspective is understandable, the Department’s engineer considered the regulatory factors of the proximity of the Draft Floats to the Petitioner’s property and the density of “existing” structures as required by the Waterways Regulations. 310 CMR 9.36(2). Hill PFT ¶9. He was not required to consider the likelihood of future structures or increased navigation use.
 Moreover, Squeek has maintained floats in approximately the same location for many years, and its license application preceded Petitioner Parker’s 10A application by six months. Hill PFT ¶29, Erickson PFT ¶12, Parker ¶11.  As to the equity of sharing the tidelands, the Draft License is for a public boating facility, so while the Petitioner’s proposal to eliminate or significantly reduce the number of the Applicant’s floats may lead to his being able to site a personal float on the Commonwealth’s tidelands, the net effect would be to reduce the boating public’s access to the River. 
I conclude that the Draft License is consistent with 310 CMR 9. 36(2) and does not result in significant interference with Petitioner Parker’s right to approach or access his property

For many of the same reasons discussed above, Petitioner Pizzuto also fails to introduce substantial evidence that the Draft License significantly interferes with the right to access his property.  His testimony reiterates the general statements on it being difficult to navigate under certain conditions. The 92’ passageway between the Draft Floats is aligned in front of the Pizzuto structure. Petitioner Pizzuto’s floats extend virtually across the width of his property. Petitioners’ Exhibit 1. It may be for that reason that Petitioner Pizzuto’s testimony equates his difficulty in docking with access to his property. Difficulty in docking a recreational boat does not, however, equate to being totally cut off from water access to one’s property.  Matter of Abdelnour, supra. 

Petitioner Pizzuto testified that he felt required to travel between the Squeek floats to reach his property, although it is far from apparent why that route would be chosen when travelling north on the River as there does not appear to be any obstruction south of the Pizzuto structure. Moreover, as further detailed in the discussion of  Issue 3, Petitioner Pizzuto’s complaints of difficulties in access lacks credibility when viewed in light of the fact that his berthing structures occupy substantially more River area than was approved under License 233. Mr. Hill estimates that the current clearance of 58’ between the southern Squeek float and the existing Pizzuto structure would expand to 87’ if his structure conformed to the existing license. Hill PFT ¶24.

   I conclude that the Draft License is consistent with 310 CMR 9. 36(2) does not result in significant interference with Petitioner Pizzuto’s right to approach or access his property

Public Navigation    

The Waterways Regulations provide, at 310 CMR 9.35(1), that a project “…shall preserve any rights held by the Commonwealth in trust for the public to use tidelands…and other waterways for lawful purposes…and preserve any public rights of access …associated with such use.”  310 CMR 9.35(2)(a) requires that a project not “…significantly interfere with public rights of navigation”, including “any activity which entails the movement of a boat.”

 The Petitioners object to the Draft License on the grounds that it is inconsistent with the provisions of 310 CMR 9.35(2)(a).  That provision requires, in relevant part, that the Department shall find the no significant interference standard is not met if a project will: extend into an existing channel such as to impede free passage; interfere with water-borne traffic; require the alteration of the established course of vessels; and impair in any other substantial manner the ability of the public to pass freely upon the waterways. 310 CMR 9.35(2)(a)(1)b, d, and g. 

The Petitioners rely primarily on the testimony of Captain Kelly as their expert witness

on navigational safety and interference. Captain Kelly has extensive maritime experience and is certainly a competent source. During his testimony at the Hearing it became apparent that several of the opinions contained in his pre-filed testimony were based only on his single visit to the Project site in February, 2009 when the floats were not in the River, boat traffic was insubstantial, and his observations were made solely from the shorelines. He did not testify to any personal experience in operating boats during the boating season in this portion of the River. Moreover, in several instances in his pre-filed testimony he based his opinion on “observations” of the speed of the current and tide in the River, the location of the floats in relation to the navigational opening of the Bridge and the distance between the Squeek and Medeiros floats. Kelly PFT ¶¶23,19, and 20.  His oral testimony revealed that he did not make those observations at the Project site but relied on information provided to him or made assumptions. In his pre-filed testimony he stated that he had examined photographs of the Project area taken over various periods of time, but at the Hearing he could not recall what photographs he observed or what they depicted. These deficiencies in his testimony reduced the probative weight I afforded his opinion. The Petitioners’ other expert, Mr. Pena, also did not indicate he had ever navigated a boat on the South River.  

Mr. Hill was personally familiar with the Project’s location having visited the area

in his professional capacity in 2005, 2006, and 2007, prior to the review work he conducted in regard to the Draft License. Hill PFT ¶5.  In addition, in June 2009 he conducted an inspection of the River in the Project area on a 17 foot boat during low tide. During the inspection he navigated the Bridge, landed at each of the Applicant’s floats and made measurements, observed whether the chains and blocks securing the floats were visible, and took photographs that were introduced as exhibits to his testimony. Hill PFT ¶10.  In addition to his personal observation, Mr. Hill testified that his decision to issue the Draft License was based on: (a) his review of historical photographs of the Project area, several of which were introduced as exhibits, (b) the decision of the Scituate Harbormaster in 2008 to grant Squeek a 10A permit
 for the configuration of the two floats which was reflected in the Draft License and (c) the comments received during the public comment period which included, in addition to the Petitioners’ comments, affidavits from 220 boaters who have experience navigating the River and stated that the Squeek floats do not cause a navigational hazard. Hill PFT ¶6.  I afforded substantial probative weight to Mr. Hill’s observations and opinions due to his personal observations and the factors he considered.   

  
One of the claims the Petitioners rely on to contend that the Draft License creates a significant interference to navigation is that the floats are located in an established Department of Environmental Management
 (“DEM”) navigation channel. The basis of that claim is a 1999 General Hydrographic Plan of the River that demarcates an area inclusive of the Project as an area to be dredged.  In a pre-hearing Ruling on Evidentiary Motions and Motion to Consolidate, I determined that the pre-filed testimony of the Petitioners’ witnesses lacked sufficient reliability to have the DEM Plan introduced into evidence regarding the agency’s intention to establish or create a “state” channel. There was no further evidence introduced to cause me to revise that ruling. To the contrary, evidence provided by the Applicant and Department supports the contention that the Plan is simply an 11 year-old survey without current relevance. Braman PFT ¶16; Hill PFT ¶33. The fact that the Scituate Harbormaster had on multiple occasions previously issued to Squeek permits for the floats in that location is further concurrence that the Plan did not create a state channel. See, 310 CMR 9.07(4)(d) (prohibiting any permits authorizing the placement of a float in a navigation channel formally designated by the state government).  The governing Waterways regulatory performance standard is that the Project not impede free passage in a channel, and the existence of the historical map plan did not provide material evidence to that effect. See, 310 CMR 9.35(2)(a)(1)b.

Captain Kelly also opined that the proposed floats were going to be located in front of

 the Bridge’s opening, affecting recreational boating. Kelly PFT ¶49(b). Mr. Hill testified that he did not find the floats to be located in the middle of channel or in front of the Bridge opening when he made his 2009 navigation of the Project area. Hill PFT ¶27.  He found that he could navigate past the floats without any maneuvering. Id.  He concluded that the Draft Floats will not significantly interfere with the public rights to navigation. Hill PFT ¶9. For the reasons set out above, I give greater weight to Mr. Hill’s than to Captain Kelly’s conclusions on the impact the location of the Draft Floats will have on public navigation.   

The Petitioners’ pre-filed testimony contends that design aspects of the Draft  Floats’ anchoring system were inadequate or impeded navigation. Mr. Pena and Captain Kelly relied on recommended ratios of boat length to minimum aisle widths between the ends of a berthing structure contained  in a guidebook
 as a basis on which to evaluate whether the distance between the Draft Floats and the Medeiros and Pizzuto floats were sufficient in light of the size and arrangement of boats moored at the Draft Floats. (Hearing Exhibit 3); Pena PFT ¶¶ 45, 57, and 62; Kelly PFT ¶¶ 22, 32 and 33.   

The ASCE Guideline is intended to provide guidance on the construction of marina slips for the docking of boats, not for determining whether the location of floats under particular circumstances will impede general navigation. It states that marina operators generally use a ratio of 1.5 times the length of the largest boat being berthed to plan the aisle width, but it recommends a 1.75 ratio to compensate for oversized boats. The Draft Floats and the boats docked thereon are faced parallel to the River and, therefore, for the purpose of evaluating potential impediments to navigability for boats travelling north and south on the River, the beams of the docked boats would have a potentially more significant impact to other boaters than their lengths, assuming the docked boats did not overhang the ends of the floats.  The Petitioners’ testimony did not produce evidence on the typical beam dimensions of boats in this portion of the River. The Applicant’s witnesses stated that the average boat’s beam was 8-10 feet
.  Ericson PFT ¶16; Clark PFT ¶7 Mr. Ericson and Mr. Clark also testified that average boat length was 20’to 25’, which is also the length of the boat that Mr. Medeiros intended to use, and the length Mr. Pena used for the boats docked at the Draft  Floats.
 Ericson Id; Clark Id; Medeiros PFT ¶ 11; Pena PFT ¶51. Mr. Hill’s observations concurred with the Applicant’s witnesses on the typical vessel beam and length. Hill PFT ¶11.

Applying the typical boat length to the ASCE Guideline ratio yields a recommended aisle width of less than 44’. The navigational fairway between the Draft Floats and the Squeek marina is approximately 100’, which due to the greater water depth is the trafficked area. Draft License Plan, Applicant’s Exhibit 8; Ericson PFT ¶19; Clark ¶14.  Thus it appears that even using the Petitioners’ metric there is a substantial fairway in the heavily trafficked area to the west of the Draft Floats to allow boats to travel between the Squeek marina and the Draft Floats as well as to have boats docked at either location to navigate out into the River without risk of collision with other vessels.  

Mr. Pena’s pre-filed testimony referenced but did not rely on a U.S. Army Corp of Engineers guidance
 (“ACOE” Guideline) (Hearing Exhibit 2). The ACOE Guideline is more relevant to the issues of navigability than the ASCE Guideline for marina construction, and applying the ACOE Guideline criteria to the average length of the vessel navigating the River yields a 48’ turning radius, which is substantially less than the fairway between the Draft floats and Squeek marina (100’) and the fairway east of the Draft Floats at MLW (80’). Hill PFT ¶9.    

The Petitioners’ experts raised objections to the Draft License on the grounds that  

the License plans did not provide sufficient design information on the anchoring system.
  Kelly PFT ¶¶ 24-27; Pena PFT ¶¶ 48-59.  As a general matter, I found this testimony tangential, at best, to the issue of whether the floats would impede public navigation in the absence of evidence that at this location or under similar circumstances there is a significant history of float anchor systems failing in the normal course of operation resulting in float-to-boat collisions.

The guidebooks and the testimony of the Applicant’s witnesses also established that using blocks and chains to anchor floats was an acceptable method of securing these structures. The Waterfront Construction Handbook, Guidelines for the Design and Construction of Waterfront Facilities, Maine State Planning Office (January, 1997,)(Hearing Exhibit 1) (“Construction Handbook”), ASCE Guideline, supra at 216; Clark PFT ¶18. The Exhibits and oral testimony of Captain Kelly also confirmed that the weight of the concrete blocks used to anchor the Draft Floats substantially exceeded the recommended design. See, Construction Handbook, page 66 and the calculations of the block’s weights on Chalk A. 
Given the extended period of time that floats and T racks were located at or near the location of the Draft Floats, it would be reasonable to expect that the Petitioners would produce evidence of boat collisions, testimony of other boaters who had difficulty navigating the River or, at a minimum, fact-based recollections of particular instances in which their safe navigation was prevented or significantly impaired. The Petitioners failed to produce any such evidence. 

For the reasons stated above, I conclude that the Draft License is consistent with the criteria at 310 CMR 9.35(2)(a) and does not result in significant interference with the public’s right to navigate on the River.  

Issue No. 2. Does the project as proposed in the Draft License significantly disrupt Petitioner Medeiros’ operation of his licensed float by significantly interfering with his navigation to and from the float as provided in 310 CMR 9.36(3) and 9.35(2)(a)?

The regulation at 310 CMR 9.36(3) provides that a project shall not significantly disrupt any water-dependent use in operation as of the date of the license application.  The review of the evidence and the conclusion that the Draft License does not result in significant interference with public navigation applies with equivalent weight to Petitioner Medeiros’ claims regarding his ability to access his float.


I conclude the Petitioner failed to introduce sufficient evidence to support his claim. In the first instance, beyond stating that he had “difficulty” in navigating, the Petitioner failed to support his statement with any specific facts upon which to conclude that the Project would significantly disrupt access to or the use of his float. A claim that a project poses a threat to navigation cannot be sustained upon anecdotal or conclusory statements. Matter of Finova Capital Corp., Docket No 93-040, Final Decision, (January 30, 1996); Matter of Abdelnour, supra.  During the course of the public comment period on the Draft License, the Petitioner, through his counsel, requested that the Department require a 50’ fairway between his float and the Project.
  Petitioners’ Exhibit 17.  The Draft License creates a 66’ fairway. Mr. Medeiros conceded in his testimony at the Hearing that he had “no problem” with the fairway established by the Draft License, in part because he understood that the Applicant had agreed to direct boats berthed at the Draft Floats not to overhang or raft.  As discussed earlier, Mr. Hill’s site inspection in June 2009 confirmed the distances between the floats and the lack of difficulty in navigating between the floats at low tide. Hill PFT ¶17.    

The Petitioner and his experts allege that the anchoring system can cause difficulty in navigation because the chains and blocks extend out into the fairway and the system allowed the floats to move as a result of the effect of wind and waves. Medeiros PFT ¶58; Kelly PFT ¶28; Pena PFT, ¶¶59 and 62.  These assertions were contradicted by Mr. Clark and Mr. Hill. Mr. Clark testified that the blocks had settled so they were at or below grade with the River’s bottom. Clark PFT ¶18.  The chains are attached beneath the floats where they sink to the bottom and are then attached to the blocks. Clark PFT ¶20. He further testified that a similar system was used to secure Petitioner Medeiros’ float. Clark PFT ¶16. He concluded that chains do not interfere with navigation. Id.  Mr. Hill testified that on his June inspection at low tide he could not see either the chains or blocks, indicating that they were not above or near the water line in the channels. Hill PFT ¶10.  Mr. Hill also testified at the Hearing that based on his consultations with the Marshfield and Scituate Harbormasters and staff at the Army Corps of Engineers bottom anchoring of floats was preferred over pile supports for this location. 

In the absence of any substantive evidence from the Petitioner that contradicted the appropriateness of using chain and blocks in this location, and Mr. Clark’s experience and license to install floats, I conclude that the Draft Float’s anchoring system does not create a significant interference in navigation in general or with Petitioner Medeiros’ use of his float. 

There was also contradictory testimony regarding the Draft Floats’ movement in response to wind and tide. The nature of securing the float by a chain rather than a fixed pile does allow for some inherent movement. See, Ericson PFT ¶13; Clark PFT ¶24. The Applicant’s witnesses opined that the swing of the Project’s float would not prohibit navigation or access by the Petitioner to his float. Id.  Mr. Pena described observing “significant movement” of the northern float in relation to the Medeiros float, but his testimony did not provide a quantitative estimate of the amount of movement so it remained a subjective opinion without a frame of reference in relation to navigability. Pena PFT ¶48. Captain Kelly’s oral testimony acknowledged that a properly installed chain and block anchoring system should result in negligible movement. 

Neither the Applicant nor the Petitioners provided substantial evidence upon which to make a finding on the extent of the float’s swing or whether the movement under some circumstances could create a navigational obstacle. Applying the Draft License fairway of 66’ between the Draft Float and the Medeiros float and assuming a 10’ beam boat berthed on the Draft Float would leave a fairway width between the two floats greater than the distance recommended by the ASCE and ACOE guidance. In the absence of credible evidence to the contrary, I place significant probative weight on Mr. Clark’s expertise as a licensed installer with experience navigating the River who has been employed by the Petitioner and the Applicant. He concluded the anchoring swing would not have an adverse affect on navigability. Clark PFT ¶24.   I conclude that the Draft License is consistent with the provisions 310 CMR 9.36(3) and 9.35(2)(a) and does not result in significant interference with Petitioner Medeiros’ ability to navigate in the South River or use his existing float.

Issue 3. Is Petitioner Pizzuto’s license of a water-dependent structure void because of an unapproved substantial alteration to the pier as approved in his license?  If his license is still valid, does the project as proposed in the Draft License significantly disrupt the petitioner’s operation of his water dependent structure as approved in the existing license by significantly interfering with his navigation to and from the licensed structure as provided in 310 CMR 9.36(2) and 9.35(2)(a)?

The Waterways Regulations at 310 CMR 9.26(2)(a)3 provides that a license issued prior to January 1, 1984 is void if there has been a substantial structural alteration. The Regulations at 310 CMR 9.02 defines, in relevant part, substantial structural alteration to mean a change in the dimensions of a principal structure which increases by more than 10% the ground coverage of the structure specified in the authorization or license. In Matter of B.K. Enterprises, Docket No. 2003-136, Final Decision (May 23, 2006), it was ruled that the term “principal structure” applied to a permanent structure, such as a solid fill pier, but did not include seasonal floats. The regulation also contains an exemption provision that states: “Notwithstanding the foregoing, no license for filled private tidelands shall be void for unauthorized substantial changes in use or unauthorized substantial structural alterations which occurred prior to January 1, 1984.” 310 CMR 9.26(2).


Although the Petitioner did not construct most of the alterations of the existing pier and float structure at his property, as the transferee of License 233, issued in 1976, he is subject to the nullification provision. The Petitioner argues, however, that the alternations to License 233 occurring prior to 1984 should be grandfathered in accordance with 310 CMR 9.26(2). The Petitioner suggests that there is ambiguity in the language of the regulation which should be read to apply the exemption to both fill and non-fill structural alterations. Neither the Department nor the Applicant addresses the applicability of this provision to the Pizzuto structures in their Post-Hearing memoranda.


The Petitioner’s interpretation of the term “filled” to apply to the means by which the alteration may occur ignores a key regulatory distinction in the nature of the tidelands to which the Draft License applies. 310 CMR 9.02 differentiates between filled and flowed tidelands, as well as between private tidelands and Commonwealth tidelands. Filled tidelands are no longer subject to tidal action as a result of being filled, while flowed tidelands remain subject to the tides.  Rather than the interpretation the Petitioner advances in order to exempt the Pizzuto license from being void, the more evident intent of the nullification exception is to confine the impacts of substantial alterations to filled private tidelands.  Such a limitation would result in impacts that would be far less likely to effect the public’s rights in waterways under 310 CMR 9.35(2) for navigation, fishing and fowling. The evidence is unequivocal that the River is a tidal river and the License 233 structures are located in flowed tidelands. Therefore, I conclude that the nullification exception is not applicable to the pre-1984 alterations to the License 233 structures. 

There is a factual dispute between the Department and the Petitioner over how the width of the pier should be calculated that is central to the issue of whether the alterations are substantial, i.e. exceed 10% of the licensed dimensions. The narrative description of the pier in the License 233 states its width at 4 feet. Petitioners’ Exhibit No. 30.  Also, the License 233 plan depicts the pier and labels its width as 4 feet. Id. Mr. Hill opined that it is the Waterways Program’s practice to measure the ground area of a structure from a bird’s eye (top-down) view, and from that perspective the pier’s width was licensed at four feet. Hill PFT ¶19. Measuring the pier’s length from seaward of the mean high water
 yields a licensed area of 984 square feet (“sf”) ( 205’ x 4.8’). Id.  In addition to the pier, Mr. Hill calculated the area of the unlicensed deck addition at the west end of the pier (16.3’ x 13’= 211.9 sf) and the area consumed by the number of licensed piles. Assuming the pier width to be 4’, the total area of the existing pier, deck and piles equaled 1206 sf, in comparison to the 917.4 sf for the area of the License 233 structures. Id.  Applying the Department’s calculations results in a 32% alteration of the License 233 structure. 

The Petitioner’s engineer contends that the licensed width of the pier should be considered to be 5’ and its constructed width as 4.8’. Pena PFT ¶¶74, 76, and 77.  His opinion is that the construction was within the typical range for dimensions on a license plan and takes into account field condition variables when the pier was being constructed. Pena PFT ¶77. He also relies on a section in the License 233 plan (B-B) that depicts a head on view, rather than a top down perspective, of the dimensions of the railing and the structural supports of a bent
, which he interprets to approve a total structural width of 5’. Pena PFT ¶76.  

There is some ambiguity of the pier’s licensed width created by section B-B’s depiction of the bent, but both the plan and the text of license state the pier width is 4’, and there is no labeling in the B-B section that the width is 5’.  The Department’s witness testified that he placed greater weight on the text of the license and the plan’s labeling the pier as 4’ in width then the 5’ width resulting from application of the plan’s measurement scale to the Section B-B design detail.  He also testified that there were references in the U.S. Army Corps of Engineers’ file on the License 233 structures that indicated that the pier was approved at 4’ wide.  

Adopting Mr. Pena’s contention would allow for the as built pier to deviate an additional foot (25%) from the width stated in the license, whereas the definition of “substantial change” at 310 CMR 9.02 only allows for up to a 10% variation, which is reasonable to assume was intended to allow for the construction considerations Mr. Pena raises in his testimony.  Based on the totality of the evidence, I conclude that the dimensions of the Licensed 233 pier should be calculated based on a 4’ width.  

The Petitioner did not contest the dimensions of the unlicensed deck addition, but argues it was not physically integral to pier’s structure, and therefore, did not include its dimensions in their calculation of the differential area occupied between the License 233 structures and the existing structures.  Pena PFT ¶¶ 74-75. In asserting the deck was not integral to the pier, the Petitioner implies, without explicitly stating, that it should not be considered part of the principal structure. The exclusion of the deck’s areas is not supported by fact or law. Mr. Pena did not offer any factual basis in support of his opinion that the deck is not integral to the pier. An expert opinion without underlying supporting facts is not entitled to probative weight. See, Matter of Scott Cheney, Docket No. 98-096, Final Decision, (October 26, 1999); Matter of Haddad, Docket No. 98-028, Ruling on Motion for Directed Decision and Motion to Dismiss, 6 DEPR 13, 14 (January 8, 1999).  

The plan submitted as part of the Petitioner’s 2009 license application for his existing pier and deck does not depict any physical separation between these structures. Pizzuto Exhibit 33.  In fact, the rendering of these structures on the plan appears to depict them as interconnected.  Mr. Hill testified that deck could fall in if it was theoretically cut down to the width of the pier, and its pilings were not in same locations as the pilings approved in License 233. 

B.K. Enterprises, supra does not hold that if a pile supported, permanent deck was affixed to a pier but the deck was hypothetically capable of being reconfigured or somehow detached, that it would not be considered a part of the principal pier structure in a determination of whether the principal structure conformed to the license. The condition presented by the Pizzuto structure is far different from the seasonal floats that were determined to be only intermittently structures within C. 91 jurisdiction and, therefore, secondary or subordinate to the permanent structure.
 Id.  I conclude that the principal structure approved by License 233 has been substantially altered, and that the Department may consider the license void pursuant to 310 CMR 9.26(2)(a)3.

The second question in Issue 3 is framed to suggest that having found the existing license to be void, there is no inquiry to be made on the navigational effect of the Project in relation to Petitioner Pizzuto’s floats. I find it unnecessary to consider the navigability issues as if the Pizzuto structure did not exist. The Department’s pre-filed testimony compared the licensed and existing conditions of the structure and concluded that as a result of the unlicensed alterations the floats extend riverward 29’ further than approved under License 233. Hill PFT ¶24.  These alterations further expanded the length of the float system by 40’ allowing the Petitioner to berth a larger boat that License 233 would have accommodated. Id. Reducing and relocating the floats to conform to License 233 would yield an 87’ fairway between the float system and the Draft Floats, almost 30’ greater than allowed under the Draft License. Id.  Thus, regardless of status of the Petitioner’s license, I concur with the Department’s witness’ opinion that the Draft License does not result in a significant interference with Petitioner Pizzuto’s right to navigation or would significantly disrupt the use of a berthing structure that was substantially greater with its licensed dimensions.
    
License Modifications

Issue No. 4:   If the Draft License as proposed is determined to contravene the provisions of the

Waterways regulations identified in Issues 1-3 above, can the Draft License be modified or

further conditioned in order for the project to comply with the regulations?

I have concluded that the Draft License does not contravene the Waterways Regulations. There is, however, a history of complaints by Petitioners Medeiros and Pizzuto regarding the operating practices of the Applicant’s floats that relate to safe navigation of the River and access to the Petitioners’ berths. The Scituate Harbormaster’s appeal was, in part, motivated to avoid such conflicts in the future. The Applicant had agreed in discussions with the Petitioners that it would not operate its floats to allow vessels to overhang the ends of the floats or allow the practice of rafting, where a docked boat in effect moors a boat tied off to it. While it is not the general practice of the Department to impose such conditions, there is nothing in the Waterways regulations that prohibits imposing such conditions. I believe it is appropriate in these circumstances to require conditions that will reduce potential incursions in the navigational fairways created by the Draft License. 
CONCLUSION

For the reasons set forth above, I recommend that the Draft License be affirmed and a Final License be issued consistent therewith, provided that the Final License contain conditions that prohibit vessels to overhang or raft while docked at either of the Draft Floats.  The conditions should also require the Applicant to take reasonable measures to reduce the likelihood of overhang or rafting including, at a minimum, notifying the users of the Floats through signage and other appropriate means that both practices are prohibited.  
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Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  



Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

�  An appeal of the Draft License was also initiated by the Harbormaster for the Town of Scituate.  The Waterways Regulations prescribe persons who can appeal to include a municipal official. 310 CMR 9.17(1)(d).  The list of persons included within the category of municipal officials at 310 CMR 9.02 does not include a harbormaster. Therefore, the Scituate Harbormaster does not have standing to maintain his appeal. In addition, the Harbormaster did not submit any prefiled testimony. Therefore, I determined that his appeal should be dismissed for lack of jurisdiction and failure to prosecute the appeal.


�  As originally proposed, the issue statement referred to 310 CMR 9.36(2) regarding a property owner’s right of access, but as that issue was addressed in Issue No. 1 and in light of the evidence introduced I determined that it was appropriate to revise the issue statement to specifically address whether the Draft License resulted in significant disruption of the Petitioners use of their previously licensed floats in accordance with 310 CMR 9.36(3).


� A 10A permit refers to M.G.L. c. 91, §10A. It provides that: “the harbormaster of a city or town or whomsoever is so empowered by said city or town may authorize by permit the mooring on a temporary basis of floats or rafts held by anchors or bottom moorings within the territorial jurisdiction of such city or town upon such terms, conditions and restrictions as he shall deem necessary.”





� The upland measurement is the distance landward of the mean high water line. This reference point was adopted because none of the Petitioners’ introduced evidence regarding their ownership of adjacent tidelands.


� See, Hill PFT ¶27.


� This criteria was contained in the 1976 Waterways Regulations at 310 CMR 9.22(1).


� The Waterways Regulations require that no permit for a mooring, float or raft may authorize unreasonable interference with the public’s right to use the waterways for any lawful purpose including navigation in tidelands. 310 CMR 9.07(2)(c).


� The statutory responsibilities of the former Department of Environmental Management are now executed by the Department of Conservation and Recreation. 


� Planning and Design Guidelines for Small Craft Harbors (ASCE Manual and Reports on Engineering Practice No. 50, Revised Ed. 2000). (“ASCE Guideline”)


� Mr. Pena states that he assumed the floats will be berthing 12’ vessels, but he provides no facts upon which that


assumption is based. Pena PFT ¶40.  


� For reasons that are not apparent, Mr. Pena adopts a boat length of in excess of 37’ to support his opinion that the fairway of 66’ is a minimal size. Pena PFT ¶41.


� Guidelines for the Placement of Fixed of Floating Structures in Navigable Waters (1996 ed.)


� The Petitioners also challenged for the first time in their pre-filed testimony the Draft License’s compliance with the requirement at 310 CMR 9.37 that all structures be certified by a Registered Professional Engineer. As this claim was not raised prior to the filing of testimony, I do not consider it an appropriate issue to adjudicate.    


� It is interesting to note that the request for a 50’ fairway was based on using a boat to length ratio of 1.5 assuming median boat length of 48’.  The boat length is almost twice the length of the length of Mr. Medeiros’ boat and the average length used by Mr. Pena. The ratio of 1.5 is also less than the length relied on by Mr. Pena is his testimony.  Using the 1.5x25’ formula would yield a recommended fairway of less than 44’ in comparison to the 66’ afforded under the Draft License.


� Mr. Hill adopted this reference point to commence calculating the dimensions of the pier consistent with the limit of Chapter 91 jurisdiction. Hill Direct, ¶19. This starting point of measurement inures to the benefit of the Petitioner. 


� A bent is the repeated cross –sectional substructure of a timber frame.


� It should be noted that it appeared from the Petitioner’s 2009 License application that the existing floats are pile supported and there was no evidence that they not a permanent component of the principal structure. As the Respondents did not raise this issue I make no finding regarding their status.  


�  I also note that the Petitioner 2009 license application locates his floats with a clearance of only 57’ between his proposed floats and the Draft Floats.  
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