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RECOMMENDED FINAL DECISION
The Petitioner, Kenneth Joblon, has filed this appeal, attempting to challenge an Administrative Consent Order with Penalty (“ACOP”) that the Massachusetts Department of Environmental Protection’s Southeast Regional Office ("MassDEP" or "the Department") entered with and issued to Stephen F. and Marcia G. Sullivan.  The ACOP relates to alleged violations of the Wetlands Protection Act (the “Act”), G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00, on the Sullivans’ beachfront property (the “Site”) located at 9 Rockland Farm, Dartmouth, in Buzzards Bay.  The ACOP requires the Sullivans to perform specified remedial measures and to pay a penalty of $11,500.  
Mr. Joblon’s property at 7 Rockland Farm abuts the Site.  Mr. Joblon contends that he is entitled to an adjudicatory proceeding to challenge the ACOP because it includes restorative measures that relate to an Order of Conditions issued by the Dartmouth Conservation Commission (“Commission”), which Mr. Joblon appealed when he requested a Superseding Order of Conditions (“SOC”) from MassDEP.  MassDEP has not acted on the pending SOC request, and instead has entered and issued the ACOP.  The ACOP relates to the same subject matter and issues as the SOC request.  Mr. Joblon insists that he must be allowed to appeal the ACOP because it did not require total restoration, which he sought in the SOC request.  Thus, he concludes that he is entitled to appeal the ACOP as a “proxy” for an SOC, which is a Reviewable Decision under 310 CMR 10.04 and 10.05(7)(j).

The Department has moved to dismiss this appeal, arguing that Mr. Joblon failed to state a claim upon which relief can be granted.  In sum, the Department argues that Mr. Joblon has no right to an adjudicatory proceeding to challenge the ACOP.  The Department contends that it was authorized as a matter of enforcement discretion to resolve the alleged violations by way of an enforcement action and an ACOP, instead of through an SOC.  It concludes that Mr. Joblon is not entitled to an adjudicatory proceeding to challenge that discretion.  I agree with the Department, and therefore recommend dismissal of this appeal for failure to state a claim.  See Matter of SEMASS Partnership, Docket No. 2010-051, Recommended Final Decision (December 20, 2010), adopted by Final Decision (January 18, 2011) (setting forth standard of review for failure to state a claim).
BACKGROUND

The pertinent facts have been thoroughly discussed in Mr. Joblon’s Notice of Appeal and the parties’ briefs regarding the viability of this appeal.  See Petitioner’s Memorandum in Support of Appeal (“Petitioner’s Memorandum”); Department’s Response to Order to Show Cause (“Department’s Response”); Petitioner’s Rebuttal to the Department’s Response (“Petitioner’s Rebuttal”).  The relevant facts as set forth by Mr. Joblon are not disputed, and are accepted as true in this decision for purposes of determining whether Mr. Joblon has stated a claim upon which relief can be granted.  See Matter of SEMASS Partnership, supra.
The dispute that is at the heart of this appeal dates back to 1986.  Petitioner’s Memorandum, pp. 1-2.  At that time, rocks and boulders were removed from a rocky intertidal shore on the Sullivans’ Property, which allegedly resulted in adverse impacts to Mr. Joblon’s property.  Petitioner’s Memorandum, pp. 1-2.  This precipitated issuance of various enforcement orders, permits, and settlement agreements.  Ultimately, the Site was restored with the caveat that a ten foot-wide sand passageway would remain unobstructed and be maintained between the Site’s coastal bank and the landward edge of the restored rocky beach.  Id.  As of November 1997, MassDEP determined that the Site was sufficiently in compliance with the Act and the Regulations and the parties’ settlement agreement, even though Mr. Joblon continued to dispute that the rocks had been adequately restored on the beach.  Id. at p. 2.

In November 2008, Mr. Joblon notified the Commission of alleged violations at the Site.  Rocks had been removed from the intertidal shore, widening the sand area between a revetment and the landward edge of the rocky beach, increasing the width of the previously cleared sandy area from ten feet to twenty feet.  Petitioner’s Memorandum, pp. 1-2.  The Commission responded by requiring the Sullivans to file a Notice of Intent with a corrective action plan.  The Commission issued an Order of Conditions that allegedly did not require the rocky shore to be restored to the ten foot sand passage.  This precipitated Mr. Joblon’s request for an SOC from the MassDEP.  The SOC request remains pending with MassDEP, notwithstanding the requirement under 310 CMR 10.05(7)(f) that it issue a superseding order within seventy days, unless an exception applies, which is not the case here.
Instead of acting on the SOC request, MassDEP initiated an investigation and enforcement action against the Sullivans.  Petitioner’s Memorandum, p. 3.  That resulted in execution of the ACOP.  The ACOP states that a Site investigation occurred in response to the SOC request.  The investigation revealed the unpermitted installation of a seawall and stormwater drain pipes on the Coastal Bank and Beach and removal of the “naturally occurring boulder/cobble beach . . . leaving a sandy upper portion of the Coastal Beach approximately 20 to 25 feet wide and 120 feet long.”  ACOP, p. 2.  There was also an elevated wood stairway approximately 22 feet long and 4 feet wide on a Coastal Bank.  Petitioner’s Memorandum, p. 3.  The ACOP required the Sullivans to: (1) pursue and obtain a “permit (Superseding or Final Order of Conditions) for post-construction approval of the stairway,” (2) remove the wall and pipes, and (3) restore the rocks to the beach, leaving a strip of sand that is not greater than 15 feet in width, immediately seaward of the toe of the existing revetment.  Id.  Mr. Joblon objects primarily to the latter provision because, in contrast to prior enforcement actions and settlement agreements, it will leave a fifteen foot wide strip of sand, instead of a ten foot wide strip.  Id.  He claims this is “clearly prejudicial to the right of the Petitioner to obtain an adjudicatory hearing on issues he raised in his current SOC request.”  Id. at p. 3.  For this reason, he has requested an adjudicatory proceeding to challenge the ACOP.         
DISCUSSION
Shortly after this appeal was filed on April 11, 2011, I issued an order to show cause, requiring Mr. Joblon to brief the legal basis for his request for an adjudicatory proceeding to challenge the ACOP.  Mr. Joblon and MassDEP have briefed the pertinent issues; MassDEP has moved that the appeal be dismissed for failure to state a claim.
  In deciding whether Mr. Joblon is entited to an adjudicatory proceeding regarding the ACOP, I must look to the applicable statutes and regulations.  Under the State Administrative Procedure Act, G.L. c. 30A § 1, an “adjudicatory proceeding” is defined as a “proceeding before an agency in which the legal rights, duties or privileges of specifically named persons are required by constitutional right or by any provision of the General Laws to be determined after opportunity for an agency hearing.”  Following these plain terms, an agency is only obligated to provide an adjudicatory proceeding when it is mandated by the constitution or statute.  School Committee of Boston v. Board of Education, 352 Mass. 693, 701 (1967); see e.g. Hercules Chem. Co. v. Dep't of Envtl. Prot., 76 Mass. App. Ct. 639, 644 (2010) (MassDEP’s delisting of approved chemicals amounted to the revocation of a license which entitled the license holder to an adjudicatory hearing).

There are no provisions in G.L. c. 30A or the Act that provide Mr. Joblon with a right to an adjudicatory proceeding to challenge the ACOP.  The Civil Administrative Penalty Statute, G.L. c. 21A § 16, is also of no avail to Mr. Joblon; it vests rights to an adjudicatory proceeding only in the person(s) to be penalized—the Sullivans.  If, as here, that person waives the right to an adjudicatory proceeding, the “penalty shall be final immediately upon such waiver.”  G.L. c. 21A § 16 ¶¶ 6-8.  There is no evidence of intent in G.L. c. 21A § 16 to vest any rights to an adjudicatory proceeding in those parties who may be incidentally affected by the matter that is the subject of enforcement in an ACOP or parties who appealed an SOC that was, as here, resolved in an ACOP.  

The absence of a clear regulatory, statutory, or constitutional right to an adjudicatory proceeding to challenge the ACOP would ordinarily end the inquiry.  Instead, Mr. Joblon argues creatively to shoehorn his attempt to appeal the ACOP into an appeal relating to permit proceedings.  See 310 CMR 10.05 (7)(j) (regulations governing appeals of permit proceedings).  He argues that by incorporating the subject matter of his SOC request—restoring the sand beach area with rocks—the ACOP “represents DEP’s final decision” on the SOC request “without allowing the Petitioner to participate in the proceeding.”  He claims that the ACOP is flawed because it does not require sufficient restoration, i.e. the return of enough rocks to the intertidal shore.
  Petitioner’s Memorandum, pp. 3-4.  By not requiring Mr. Joblon’s desired level of restoration, he argues, in effect, that MassDEP has “granted a permit within the ACOP for a substantial area of unpermittable alteration to remain unrestored.”  Petitioner’s Rebuttal, p. 2;   Petitioner’s Memorandum, p. 4.  He concludes, on “that basis, the ACOP is as a proxy for the SOC and constitutes a ‘Reviewable Decision’ . . . .”  Id.         
MassDEP disagrees with Mr. Joblon, relying instead on the plain meaning of the regulatory terms and MassDEP’s enforcement discretion.  MassDEP asserts that the ACOP addressed the activities that “were not and cannot be authorized by an Order of Conditions or Superseding Order of Conditions because they cannot be conditioned to comply with the applicable resource area performance standards.”  Department’s Response, p. 2.  MassDEP concludes that “[b]ecause these activities are not permittable, they are properly addressed by the Department as an enforcement action . . . .”  Id.  Regarding the status of the SOC, the Department states only that “the Department has not yet issued an SOC to the Sullivans.”  Department’s Response, p. 2 n. 1.  
I am persuaded by MassDEP’s argument.  The plain language of the regulatory provisions that allow permit appeals under certain circumstances make no reference to third party appellate rights for restorative measures required under an ACOP.  I am obligated to follow that plain language, according it the meaning given to it in the regulations or its usual and ordinary meaning to the extent it remains undefined.  Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 229-230, 928 N.E.2d 939 (2010).  In wetlands permitting matters, appeals are limited to “reviewable decisions.”  310 CMR 10.05(7)(j)2.   A “reviewable decision” is a “superseding order of condition or superseding denial of an order of conditions, a superseding determination of applicability, and/or a superseding order of resource area delineation, or a variance.”  310 CMR 10.04.  A superseding order is defined as a “document issued by the Department containing conditions which regulate or prohibit an activity.”  310 CMR 10.04 (Superseding Order).  By its plain terms, the document at issue in this case is an Administrative Consent Order with Penalty and Notice of Noncompliance, not a superseding order.  The regulatory definitions make no reference to an ACOP, indicating quite clearly that the Department intended to exclude enforcement matters addressed in an ACOP from the appellate review accorded certain permitting and delineation matters.  The ACOP is therefore not a reviewable decision.  Indeed, the manifest intent of these definitions and related permitting provisions is that they relate to work that may prospectively be sufficiently permitted or conditioned outside of the enforcement realm.  Compare 310 CMR 10.01-10.05 with 310 CMR 10.08.  For such matters, the Department has provided certain appellate rights under the regulations.  
In stark contrast, enforcement matters generally relate to work that has already occurred in noncompliance with applicable laws or appropriate permits and conditions, and which cannot generally be lawfully permitted prospectively.  See 310 CMR 10.08.  As MassDEP has argued, it has exercised its discretion in handling the work at issue as an enforcement action relating to past violations, for which restorative work and a penalty are appropriate.  There is no evidence in the regulations that MassDEP intended to expand the scope of appellate rights in enforcement actions to specified third parties, as it did with prospective permitting and delineation activities.  Had MassDEP intended to provide such appellate rights, it could have done so as evidenced by the explicit provision of those rights in the permitting and delineation realm to specified reviewable decisions.  MassDEP’s failure to do so indicates intent to handle the provision of appellate rights in enforcement actions differently from how they are handled with permit actions.  For these reasons, I conclude that 310 CMR 10.05 does not provide Mr. Joblon with the right to an adjudicatory proceeding to challenge the ACOP.  
This distinction between enforcement actions and permit proceedings and the corresponding distinction in appellate rights is entirely consistent with MassDEP’s broad authority to promulgate rules and regulations to effectuate the purposes of the Act.  G.L. c. 131 § 40, ¶ 31.  The Act does not “lay down absolute use prohibitions.”  Citizens for Responsible Envtl. v. Attelboro Mall, Inc., 400 Mass. 658, 669, 511 N.E.2d 562 (1987).  Instead, it leaves discretion to MassDEP on how to effectuate the Act’s broad purposes.  Id.  The Supreme Judicial Court has stated that when the “Legislature delegates to an administrative agency a broad grant of authority to implement a program . . . the administrative agency generally has a wide range of discretion in establishing the parameters of its authority . . . .”  Boston Preservation Alliance, Inc. v. Secretary of Environmental Affairs, 396 Mass. 489, 496, 487 N.E.2d 197 (1986) (quoting Levy v. Board of Registration & Discipline in Medicine, 378 Mass. 519, 525, 392 N.E.2d 1036 (1979).  “The discretion granted to an administrative agency is ‘particularly broad when [as here] [the] agency is concerned with fashioning remedies and setting enforcement policy.’”  Id. at 498.  “[J]udicial intrusion into agency discretion in enforcement matters is particularly inappropriate.”  DiCicco v. Department of Environmental Protection, 64 Mass. App. Ct. 423, 427-28, 833 N.E.2d 654 (2005).   If the interpretation and administration of the agency powers are reasonable and consistent with the statute, they should not be disturbed.    Boston Preservation Alliance, Inc, 396 Mass. at 498; Citizens for Responsible Environmental Management, 400 Mass. at 668.   
MassDEP’s decision to require less restoration than what was sought in the SOC request does not entitle Mr. Joblon to an adjudicatory proceeding to challenge that decision.  On this point, the decision in DiCicco v. Department of Environmental Protection, supra., is persuasive authority.  In that case, the Town of Westwood filed a Notice of Intent involving renovations to a high school that would involve work in resource areas or the buffer zones.  The plaintiffs objected, claiming that Westwood had not identified wetlands previously filled without approval.  On appeal, MassDEP issued a superseding order of conditions that approved Westwood’s revised plans for replication and partial restoration with respect to the wetlands that had been unlawfully filled.  DiCicco, 64 Mass.App.Ct. at 425.  The plaintiffs appealed that order, requesting an adjudicatory hearing.  Id.  MassDEP subsequently issued and entered an administrative consent order with Westwood, based upon Westwood’s admission that it had unlawfully filled wetlands.  The plaintiffs objected to the entry of the consent order and filed a complaint in Superior Court to challenge MassDEP’s authority to take such action.  Id.  They, like Mr. Joblon in this case, insisted that MassDEP was compelled to require “full” restoration in the administrative consent order.  They insisted that Westwood must be ordered to restore the illegally filled wetlands and assessed a monetary penalty.  Id.  The court disagreed with the plaintiffs and affirmed the dismissal of their complaint challenging MassDEP’s authority to enter the consent order and require less than full restoration.   
The DiCicco court recognized that when the “unauthorized filling was brought to MassDEP’s attention, [it] was presented with the question of what appropriate action should be taken for a past violation of the [Act].”   DiCicco, 64 Mass.App.Ct. at 426.  The court found that MassDEP was not obligated to require restoration of the unlawfully filled wetlands.  It noted that the Act provides that the MassDEP “may issue enforcement orders directing compliance with this section and may undertake any other enforcement action authorized by law. Any person who violates the provisions of this section may be ordered to restore property to its original condition and take other actions deemed necessary to remedy such violations.”  G.L. c. 131 § 40, ¶ 31(emphasis added).  The court therefore recognized that “the scope and nature of restoration and replication are considerations within the discretion of the DEP,”  DiCicco, 64 Mass.App.Ct. at 428, and the “proper exercise of enforcement discretion . . . is not ordinarily ordinarily judicially reviewable.”  DiCicco, 64 Mass.App.Ct. at 428 (quoting Commonwealth v. Boston Edison Co., 444 Mass. 324, 334, 828 N.E.2d 16 (2005).  It noted that the Act was silent with regard to “what may or may not constitute ‘protection,’” leaving that up to MassDEP.  Just as important, MassDEP’s expertise, and thus deference to it, extends “not only with respect to what conditions will protect the statutory interests in a given case but also with respect to what adjudicatory techniques will be administratively feasible in service of those interests.”  Citizens for Responsible Environmental Management, 400 Mass. at 671.  Given this broad discretion, the court in DiCicco found that it was proper for MassDEP to employ an administrative consent order as a procedural mechanism to address the violations raised in the plaintiffs’ request for a superseding order of conditions and to require in that administrative consent order the level of restoration that DEP deemed necessary under the circumstances.  The court accordingly affirmed the Superior Court’s dismissal of the complaint.  

  This broad enforcement discretion is consistent with numerous Department decisions that have established that the Department has broad enforcement discretion even in determining whether to take enforcement action in the first instance.
  See Matter of Marette and Sons, Inc., Docket No. WET 2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010); Matter of Luongo, Docket No. 98-053, Final Decision (March 4, 1999).
  If there is broad discretion to determine when to initiate enforcement, then logically there is broad discretion to determine how, as in this case, to fashion an appropriate remedy.  
As DiCicco demonstrates, it was proper for the Department to exercise its discretion and resolve the matters raised in the SOC request by way of the ACOP without the input of Mr. Joblon.  In doing that, the Department exercised its discretion in requiring a level of restoration that was less than what Mr. Joblon sought in his SOC request.  Mr. Joblon is not entitled to an adjudicatory proceeding to challenge this exercise of enforcement discretion.  
Mr. Joblon claims that the ACOP effectively extinguishes his appellate rights under the SOC and therefore “violate[s] G.L. c. 30A § 10, which states that ‘in conducting adjudicatory proceedings, as defined in this chapter, agencies shall afford all parties an opportunity for full and fair hearing.”  Petitioner’s Memorandum, p. 4.  Mr. Joblon’s argument would prevail if he had a right to an adjudicatory proceeding.  As discussed above, however, no such right attached to the ACOP.
  The extent, however, to which Mr. Joblon still has appellate rights in his SOC request is not before me in this attempt to appeal the ACOP.  The Department has not acted on the SOC request.  The question that remains in that appeal is whether it is rendered moot by the Department’s exercise of discretion in the ACOP.
  

 For all the above reasons, I recommend that the Commissioner allow the Department’s motion to dismiss for failure to state a claim.  In sum, Mr. Joblon has no right to an adjudicatory proceeding to challenge the ACOP.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� Mr. Joblon has taken conflicting positions regarding the extent of restoration he is seeking.  In his SOC request he states that he desires that the beach be completely restored so that there is no longer any exposed sandy area.  Notice of Appeal, Exhibit C, p. 3; Petitioner’s Memorandum, p. 2.  In contrast, in his Memorandum, he requests that the beach at least be restored to the state previously agreed upon and provided under the 1990 Settlement Agreement, i.e., a ten-foot wide strip of sand between the toe of the coastal bank and the landward edge of the rocky intertidal shore.  Petitioner’s Memorandum, p. 4.  In any event, the extent to which the beach should be restored seems to be Mr. Joblon’s only remaining issue.  It appears from Mr. Joblon’s Memorandum and Rebuttal that he is satisfied with the other remedies provided in the ACOP because he has not raised any other alleged deficiencies or explained how the ACOP is otherwise inconsistent with his SOC request.  I therefore consider this to be Mr. Joblon’s only point of contention with the terms of the ACOP.


� "It is . . . well established . . . that prosecutors and other law enforcement officers enjoy considerable discretion in exercising some selectivity for purposes consistent with the public interest."  Commonwealth v. Lora, 451 Mass 425, 437 (2008) (quoting Commonwealth v. Franklin, 376 Mass. 885, 894, 385 N.E.2d 227 (1978)); see also Commonwealth v. King, 374 Mass. 5, 22, 372 N.E.2d 196 (1977) (law enforcement officials necessarily have wide discretion in determining whether to prosecute under prostitution statutes).  The "'conscious exercise of some selectivity' in criminal law enforcement" is permitted "as long as the selectivity is not based on 'an unjustifiable standard such as race, religion or other arbitrary classification.'"  Lora, 451 Mass. at 437 (quoting Commonwealth v. Franklin, 376 Mass. 885, 894, 385 N.E.2d 227 (1978)).  Indeed, an agency’s decision not to take certain enforcement actions “involve[s] considerations of priority-setting and resource allocation best left to agency discretion.”  See e.g. New York Times Company v. Commissioner of Revenue, 1997 Mass. Tax Lexis 35, 41-42 (Mass. Tax 1997).





� Mr. Joblon’s reliance on Matter of Billerica School Department, Docket No. 85-007, Final Decision (September 4, 1985) is misplaced.  It is a twenty-six year old case in which the U.S. Army Corps. of Engineers had performed work on Billerica School Department property altering wetland resource areas without filing a notice of intent.  The Commission issued enforcement orders, and in response the school department filed a notice of intent, allowing the completed work to remain and requiring other remedial measures.  Abutters appealed, and ultimately a final order of conditions was issued allowing the work but including additional conditions asserted by the abutters.  The facts in the decision represent an example of how Mr. Joblon would prefer to have the issues in this case to be handled.  The decision in Matter of Billerica does not, however, stand for the proposition that a party appealing an order of conditions has a right to adjudicatory proceedings even though the subject matter of that appeal is resolved, as here, through an ACOP.  In fact, that case did not address whether such matters should be handled through permitting or enforcement actions.  Instead, that decision focused generally on the substantive merits regarding whether there was compliance with the Act’s requirements.  Thus, the decision did not even reach the procedural issue in this case.      


� Mr. Joblon raises issues related to whether the ACOP complies with the Settlement Agreement entered by the parties in 1990, requiring restoration and monitoring.  Mr. Joblon admits that in 1997 MassDEP determined that such agreement had been complied with.  Petitioner’s Memorandum, p. 2.  In any event, even if that agreement somehow remained in effect twenty one years later, the agreement itself does not further Mr. Joblon’s claim of entitlement to an adjudicatory proceeding.  The agreement contains no provisions even alluding to such right.  In fact, it contains an express waiver by the parties of any rights they had to an adjudicatory hearing.  See Petitioner’s Memorandum, Ex. 1, Settlement Agreement, § VII, ¶¶ 7.1-7.2.  





� Of course, to pursue that appeal, Mr. Joblon would also have to satisfy various pleading requirements, including a showing of standing.  See 310 CMR 10.05 (7)(j).  It is also noteworthy that the absence of a right to an adjudicatory proceeding regarding the ACOP does not preclude Mr. Joblon from pursuing other avenues of relief.  See e.g. G.L. c. 131 § 40 (¶ 30) (“Any court having equity jurisdiction may restrain a violation of this section and enter such orders as it deems necessary . . . .”). 
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