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RECOMMENDED FINAL DECISION
In this appeal, the Petitioner, Kenneth Joblon, challenges the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Southeast Regional Office (“MassDEP” or “the Department”) issued under the Wetlands Protection Act, G.L. c. 131 § 40 (the “Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq.  The SOC pertains to proposed work at 9 Rockland Farm, Dartmouth, on Buzzards Bay (the “Site”), which is owned by Stephen F. and Marcia G. Sullivan.  The Site abuts Mr. Joblon’s property.
The SOC approved a narrow scope of work and impacts to wetlands resource areas.  It permits the “after-the-fact construction of an elevated stairway over the face of an existing rock revetment.”  SOC Cover Letter (August 25, 2011); SOC, pp. 8, 13.  The SOC expressly stated that “no other work or structures shown” on the plan submitted with the Notice of Intent are permitted.  SOC, pp. 8, 13.  The SOC added: “Any other work or structures which will remove, fill, dredge, or alter any area subject to protection under the Wetlands Protection Act, will require the filing of a Notice of Intent and receipt of a valid Order of Conditions.”  SOC, p. 13.  MassDEP found that there were limited wetlands impacts associated with the stairway, only 45 square feet in Land Subject to Coastal Storm Flowage (“LSCSF”).  SOC, p. 4.  The Petitioner has alleged that Coastal Bank is also impacted.
Notwithstanding the limited scope of the SOC, Mr. Joblon seeks to assert claims and obtain a remedy at the Site with respect to work and wetlands impacts that were not encompassed within the SOC, and expressly outside its scope.  Mr. Joblon pursued similar claims and relief in a recent prior appeal among the same parties.  But it was determined that Mr. Joblon could not pursue such claims and relief because they were being independently handled in a MassDEP enforcement action against the Sullivans; as a consequence, the appeal was dismissed for failure to state a claim.  Matter of Sullivan, Docket No. 2011-013, Recommended Final Decision (May 31, 2011), adopted by Final Decision (June 22, 2011), Recommended Final Decision on Reconsideration (August 10, 2011), adopted by Final Decision on Reconsideration (August 18, 2011) (hereafter “Sullivan I”).  The Mr. Joblon’s appeal of that decision under G.L. c. 30A is pending in the Superior Court.  
In light of Sullivan I and the limited scope of the SOC, MassDEP and the Sullivans have moved to dismiss or for summary decision on the basis of: (1) issue preclusion, otherwise known as collateral estoppel, and (2) Mr. Joblon’s alleged failure to state a claim in compliance with 310 CMR 10.05(7)(j)2.b and 310 CMR 1.01.  I find that the motions have merit and should be allowed.  In addition, I also find that the appeal should be dismissed for lack of standing and, with the exception of the stairway, mootness.
  As a consequence, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  Given this decision, it is unnecessary to resolve the summary decision motion.  
DISCUSSION
The pertinent facts were thoroughly discussed in Sullivan I, and thus will not be repeated here, but they will be summarized: the dispute that is at the heart of this appeal dates back to 1986.   At that time, unpermitted work was performed on the Sullivans’ rocky intertidal shore.  The alleged violations were resolved through enforcement actions and settlement agreements.  Ultimately, the Site was restored with the approved caveat that a ten foot-wide sand passageway would remain between the Site’s coastal bank and the landward edge of the restored rocky beach.  As of November 1997, MassDEP determined that the Site was sufficiently in compliance with applicable requirements, even though Mr. Joblon continued to dispute that the rocks had been adequately restored on the beach.  

In November 2008, Mr. Joblon notified the Dartmouth Conservation Commission of alleged violations at the Site, including the installation of an unpermitted a rock wall, drainage pipes, and stairway.  Sullivan I, supra.  In addition, rocks had been removed from the intertidal shore, increasing the width of the previously cleared passageway from ten feet to twenty feet.  The Commission responded by requiring the Sullivans to file a Notice of Intent with a corrective action plan.  The Commission issued an Order of Conditions that allegedly did not require the rocky shore to be restored to the ten foot sand passage.  This precipitated Mr. Joblon’s request for an SOC from MassDEP.  

Instead of continuing to handle the entire matter through permitting via the SOC request, MassDEP exercised its discretion and initiated an investigation and enforcement action against the Sullivans.  That resulted in execution of an Administrative Consent Order with Penalty (“ACOP”) that MassDEP entered with the Sullivans, requiring payment of a $11,500 penalty and restoration of the unpermitted alterations, including one remedial measure that is at the heart of Mr. Joblon’s appeals: instead of requiring that the passageway be restored to the previously established ten foot-wide sand passageway on the rocky intertidal shore, the ACOP required that the passageway be restored to not greater than fifteen feet in width, immediately seaward of the toe of the existing revetment.  As a consequence of Mr. Joblon’s dissatisfaction with this condition, he requested an adjudicatory proceeding to challenge the ACOP.  See Sullivan I, supra.  

In Sullivan I, it was decided that Mr. Joblon could not pursue such a claim because the alleged violations had been handled through an enforcement action and no third party rights of appeal attached to the ACOP.  Since issuance of the ACOP and Sullivan I, MassDEP issued the SOC, permitting the “after-the-fact construction of an elevated stairway over the face of an existing rock revetment.”  In contrast to the ACOP, Mr. Joblon has claimed a regulatory right to appeal the SOC; his rights of appeal are defined by the regulations and the scope of the SOC.  See 310 CMR 10.05(7)(j). 
Failure to State a Claim
To state a claim and have standing under 310 CMR 10.05(7)(j)2.b.iii and v, Mr. Joblon was, among other things, required to include the following in this Notice of Claim:     

iii. . . . sufficient written facts to demonstrate status as a person aggrieved;

v. a clear and concise statement of the alleged errors contained in the Reviewable Decision and how each alleged error is inconsistent with 310 CMR 10.00 and does not contribute to the protection of the interests identified in the Wetlands Protection Act, M.G.L. c. 131, § 40, including reference to the statutory or regulatory provisions the Party alleges has been violated by the Reviewable Decision, and the relief sought, including specific changes desired in the Reviewable Decision;

See also 310 CMR 1.01(6)(b) (setting forth requirements for filing notice of claim).  Mr. Joblon failed to meet these pleading requirements with respect to the work that was permitted in the SOC—the elevated stairway over the face of an existing rock revetment resulting in an LSCSF impact of 45 square feet.
  The Notice of Claim contains no factual allegations regarding how the allowance of the stairs is somehow inconsistent with the Wetlands Regulations and does not contribute to the protection of the interests in the Act, how Mr. Joblon is aggrieved by such noncompliance, and what specific changes to the stairs he seeks.  In fact, the Notice of Claim only mentions the stairs twice, and only in the context of what was discussed in the ACOP and what was permitted by the SOC.  Notice of Claim, pp. 3 and 4.  It therefore fails to state a claim.  
Mr. Joblon counters that his SOC request is more specific and was attached to his Notice of Claim, and thus should be considered a part of the notice.  In Mr. Joblon’s SOC request, which was attached to the Notice of Claim, he states only that the stairs will “fail during a major coastal storm, thus it will not contribute to the Act’s interest of ‘storm damage prevention’ for Land Subject to Coastal Storm Flowage [and Coastal Bank]. . . .”  Notice of Claim, Exhibit C, pp. 5, 6.  Even if I assume that these statements in the exhibit to the Notice of Claim are part of the Notice of Claim, they still fail sufficiently to allege a claim or how Mr. Joblon is aggrieved by such violation.
As discussed in Matter of Cohen, Docket No. 99-206, Recommended Final Decision (February 15, 2001), adopted by Final Decision (May 3, 2001), the “Wetlands Protection Regulations prescribe one set of performance standards for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it supplies sediment to coastal beaches, coastal dunes or barrier beaches,” see 310 CMR 10.30(3)-(5), and another for work on a coastal bank that is “determined to be significant to storm damage prevention or flood control because it is a vertical buffer to storm waters.”  See 310 CMR 10.30(6)-(8).  Here, there is no argument that the coastal bank is significant to storm damage prevention or flood control because it supplies sediment.  I therefore focus only on the bank’s significance because it is a vertical buffer to storm waters.  As a consequence, the relevant performance standard for projects on a coastal bank or within 100 feet of the top of a coastal bank is that there are no adverse effects on the stability of the coastal bank.  310 CMR 10.30(6); Matter of Cohen, supra.  Here, there are no factual allegations that the stairway will have an adverse effect on the stability of the coastal bank and its ability to serve as a vertical buffer to storms or how Mr. Joblon is aggrieved with respect to any impact on the coastal bank.
With respect to LSCSF, the Wetlands Regulations at 310 CMR 10.04 define it as “land subject to any inundation caused by coastal storms up to and including that caused by the 100-year storm, surge of record or storm of record, whichever is greater.”  Under the Wetlands Regulations, LSCSF is "likely to be significant to flood control and storm damage prevention."  Matter of Edward Longo, Docket No. 91-001, Final Decision (February 7, 1996).  This wetlands resource area, "by its very nature, serves to dissipate the force of coastal storms, [and thus,] serves the [Act’s] interests of flood control and storm damage prevention . . . ."  Longo, supra.  The Department may only authorize activities in land subject to coastal storm flowage if the Department determines that the proposed activities will not interfere with the Act’s interests of flood control and storm damage prevention.  Longo, supra.  When a project is located in a coastal area open to ocean, such as the site at issue, Department decisions have consistently found that there is no need for compensatory storage or mitigation since any displaced flood water would be de minimis and spread over the ocean.  Matter of Meadows at Marina Bay, LLC, Docket No. 98-006, Final Decision (February 18, 1999).  Here, there are no factual allegations regarding how the above LSCSF interests will be impacted by the stairway.  Indeed, because the Site abuts the ocean, the stairs will have no impact on the ability of the LSCSF to serve the interests of the Act because any displaced flood waters would be de minimis and spread over the ocean.  Id.  

The remainder of Mr. Joblon’s claims—those relating to the wall, the pipes, and the passageway on the rocky intertidal shore—are outside the scope of what MassDEP permitted in the SOC, and thus not justiciable in this appeal.  For all the above reasons, Mr. Joblon has failed to establish standing and state a claim upon which relief can be granted.

Issue Preclusion and Mootness

Aside from the claim regarding the stairway, Mr. Joblon’s other alleged claims regarding the sand passageway, the wall, and the drainage pipes are barred by the doctrines of issue preclusion and mootness.  Mr. Joblon attempted to assert the very same claims in Sullivan I.  There, it was decided that MassDEP had discretionary authority to handle those matters through the enforcement proceedings and the ACOP instead of through the previously initiated permitting proceedings and the SOC, leaving nothing to resolve outside of the enforcement proceedings, except the stairway.  Sullivan I supra. (citing and quoting DiCicco v. Department of Environmental Protection, 64 Mass. App. Ct. 423, 427-28, 833 N.E.2d 654 (2005) and several other cases).  That prior litigation precludes its relitigation here under the doctrine of issue preclusion, otherwise known as collateral estoppel.  See Green v. Town of Brookline, 53 Mass. App. Ct. 120, 123, 757 N.E.2d 731, 734 (2001) (administrative judge erred in failing to give preclusive effect to the issues litigated before the commission); see also Matter of Xarras, Docket No. 2008-005, Recommended Final Decision (August 20, 2010), adopted by Final Decision (August 25, 2010) (discussing scope of issue preclusion in administrative proceedings); see also O’Brien v. Hanover Insurance Company, 427 Mass. 194, 201 (1998) (Supreme Judicial Court adopts Federal rule and rule of majority of States “that a trial court judgment is final and has preclusive effect regardless of the fact that it is on appeal”); Campos v. Van Houtum, 45 Mass. App. Ct. 918, 919 (1998) (defendant’s prior criminal conviction for failure to carry workers’ compensation insurance that was on appeal barred defendant from re-litigating issue in civil trial as to whether plaintiff was defendant’s employee).
Issue preclusion applies when: (1) there was a final judgment on the merits of the issue in the prior adjudication, (2) the party against whom estoppel is asserted was a party to the prior adjudication, (3) the issue in the prior adjudication is identical to the issue in the current adjudication, and (4) the issue decided in the prior adjudication was essential to the earlier judgment.  Green, 757 N.E.2d at 734-35.  If the conditions for preclusion are otherwise met, a final order of an administrative agency in an adjudicatory proceeding precludes “relitigation of the same issues between the same parties, just as would a final judgment of a court of competent jurisdiction.”  Id. 
Here, all elements of issue preclusion are met.  The same parties necessarily litigated the merits of whether MassDEP had discretionary authority to handle the claims Mr. Joblon had raised in the SOC request through the enforcement proceedings and the ACOP, leaving nothing to resolve outside of the enforcement proceedings, except the stairway.  Even though Mr. Joblon is now pursuing the claims in this SOC appeal instead of the attempted ACOP appeal, issue preclusion may be applied when the second action is brought on a different claim.  Green, 757 N.E.2d at 734.  Mr. Joblon is therefore barred from attempting to relitigate the claims in this appeal—it has already been decided that MassDEP may pursue them through the enforcement action instead of the permitting proceedings.
In addition to the above grounds for dismissal, I find that MassDEP’s pursuance of the claims in the enforcement proceedings renders the claims moot in this appeal.  In sum, with the exception of the stairway, MassDEP has decided presently to handle all other issues of noncompliance at the Site through enforcement proceedings, leaving nothing to adjudicate here, with the exception of the stairway.  Matter of Snerson, Docket No. 89-302, Decision on Motion to Dismiss for Lack of Jurisdiction and Scheduling Order (July 16, 1996) (noting in footnote 3 that decision in parallel permit proceeding may render moot similar issues in enforcement proceeding); Matter of Wilkinson Excavating, Inc., Docket No. 2010-064, Recommended Final Decision (March 8, 2011) (discussing mootness), adopted by Final Decision (April 5, 2011).

CONCLUSION

For all the above reasons, I find that the motions to dismiss have merit and should be allowed.  In addition, I also find that the appeal should be dismissed for lack of standing and, with the exception of the stairway, mootness.  As a consequence, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� In considering the motion to dismiss, I have viewed all allegations and inferences to be drawn in the light most favorable to Mr. Joblon.  The purpose of the notice of claim is to give fair notice of a party's claim and the grounds upon which it rests, although it need not set forth the proof of the claim. So long as a claim is stated within the four corners of the pleading, it will generally not be dismissed even if it is “inartistically drawn.”  310 CMR 1.01(11)(d)(2);  Matter of Duda, Docket Nos. 87-048 and 87-063, Decision and Order of Hearing Officer on Motion to Dismiss (March 4, 1987).  Claims may be dismissed as legally insufficient, if it appears beyond doubt that the Petitioner is entitled to no relief.  Matter of Lawson, Docket No. 2000-111, Recommended Final Decision (February 2, 2001), adopted by Final Decision (February 7, 2001).  


� As discussed in Sullivan I and in the SOC Cover Letter, all other pertinent items in the Notice of Intent and OOC, which were the focus of the SOC request, were the subject of the enforcement action and the ACOP, or they were withdrawn by the Applicants.  


�Mr. Joblon’s assertion that there remain unpermitted drain pipes on the beach is a matter that is more appropriate for the Department's broad enforcement discretion, as opposed to prospective permitting authority, particularly because the SOC explicitly did not authorize such drainage pipes. See e.g. Matter of Amesbury, Docket No. 2009-051, Recommended Final Decision (March 18, 2010), adopted by Final Decision (April 1, 2010); Matter of Westwood, Docket No. 2001-186, Motion Decision (July 11, 2002); Matter of Luongo, Docket No. 98-053, Final Decision (March 4, 999); Matter of Pamet Harbor Yacht Club, Inc. Docket No. 98-093, Decision and Order on Motion to Dismiss (January 29, 1999).





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep

	Printed on Recycled Paper


Matter of Stephen and Marcia Sullivan, Docket No. WET-2011-033
Recommended Final Decision

Page 11 of 12

