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________________________




RECOMMENDED FINAL DECISION
On November 17, 2009, the Petitioner TDS Services, Inc. filed this appeal challenging a $23,555.00 civil administrative penalty notice (“PAN”) that the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on October 29, 2009 for asbestos and solid waste violations at the real property located at 6 Horton Street, Milton, Massachusetts (“the Site”).  See PAN, at pp. 1-7.  The PAN alleges, among other things, that the Petitioner disposed asbestos-containing materials at the Site in violation of the Department’s Air Pollution Control Regulations at 310 CMR 7.09 and 310 CMR 7.15, including the Regulations governing the removal of asbestos-containing 
materials.  Id.    


Under 310 CMR 4.06(1)(a), a party must pay a $100.00 filing fee to the Office of Appeals and Dispute Resolution (“OADR”) for each appeal that the party files of a Department enforcement order such as a PAN unless the party is exempt from paying filing fees, or the party  demonstrates “undue financial hardship” to pay the fee.
  The regulation makes clear that “[f]ailure to pay the filing fee shall be a ground for dismissal of the [appeal].”  310 CMR 4.06(1)(d).  Failure to pay the filing fee is also a ground for dismissal of the appeal under 310 CMR 1.01(10) for failure to prosecute the appeal.

Here, the Petitioner did not pay the required $100.00 filing fee by claiming “undue financial hardship.”  The Petitioner, however, failed to substantiate its claims, and, as a result, on February 12, 2010, the Acting Deputy Commissioner of the Department’s Bureau of Administrative Services, denied the Petitioner’s fee waiver request.  


Under 310 CMR 4.06, the Petitioner had 10 days or until Monday, February 22, 2010, to pay the $100.00 filing fee.  To date, nearly one month after expiration of the February 22, 2010 deadline, the Petitioner has failed to pay the $100.00 filing fee.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal pursuant to 310 CMR 4.06(1)(d) and 310 CMR 1.01(10) for failing to pay the required filing fee.
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Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been
transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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�  Under 310 CMR 4.02, the following parties are exempt from paying filing fees: cities, towns, counties, and districts of the Commonwealth; federally recognized Indian tribe housing authorities effective, effective January 14, 1994; and municipal housing authorities.


   





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207. 
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