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RECOMMENDED FINAL DECISION 

I. INTRODUCTION


This appeal by Anne Kossowan (“Kossowan”) as executrix of the estate of John and Carolyn Kossowan challenges the Civil Administrative Penalty (“penalty”) that the Northeast Regional Office of the Department of Environmental Protection (“the Department”) assessed against the estate in the amount of $23,570.00 on November 24, 2008, for violations of G.L. c.21E, the Oil and Hazardous Material Release Prevention And Response Act and 310 CMR 40.0000 et seq., the Massachusetts Contingency Plan (“MCP”).  

Kossowan did not provide written direct testimony, ask for additional time to do so, or comply with orders of the Presiding Officer.  Most recently, Kossowan did not respond to the Department’s Motion to Dismiss for Lack of Prosecution.  Based on this total silence, I conclude that Kossowan has abandoned her appeal.  Consequently, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion to Dismiss Kossowan’s appeal and making the administrative penalty assessed against her final.  
II.
FACTS


The substantive violations that led the Department to issue the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) are as follows: 


John and Carolyn Kossowan, both deceased, owned property at 20 Conant Street in Danvers, Massachusetts (“the site”).  See PAN at Section II, ¶ 2.  Kossowan whose mailing address is 521 Highbrook Avenue, Pelham, New York, manages their estate.  Id.  On March 21, 2007, Kossowan removed two underground fuel storage tanks from the site.  See PAN at Section II, ¶ 4A.  A release of oil to soil was identified, and the Department assigned Release Tracking Number (“RTN”) 3-27129 to the site.  Id.  Subsequently, Kossowan excavated and stockpiled oil-contaminated soil on this site.  Id.  As of July 19, 2007, Kossowan had not submitted a Release Notification Form (“RNF”) to the Department in violation of 310 CMR 40.0315.  See PAN at Section II, ¶ 4B.  In addition, Kossowan did not remove the stockpiled oil-contaminated soil from the site by this date, in violation of 310 CMR 40.0034(3)(c).  See PAN at Section II, ¶ 4B.


On September 25, 2007, the Department received a late RNF for the release.  See PAN at Section II, ¶ 4D.  After the Department issued a Notice of Responsibility (“NOR”) to Kossowan on October 3, 2007, she submitted a Release Abatement Measure (“RAM”) Plan on November 27, 2007, to manage approximately 130 cubic yards of contaminated soils that had already been excavated in March 2007, during tank removal activities.  See PAN at Section II, ¶ 4F.  


On January 14, 2008, the Department issued a Notice of Enforcement Conference (“NOEC”) letter and a draft Administrative Consent Order with Penalty (“ACOP”) to Kossowan.  See PAN at Section II, ¶ 4G.  On February 7, 2008, during an Enforcement Conference, the terms of the ACOP were negotiated by the Department and Kossowan’s legal counsel.  See PAN at Section II, Section II, ¶ 4H.  The terms below were accepted in principle, by both parties at the Conference.  Id.  Kossowan through her attorney agreed that by February 22, 2008, the contaminated soil stockpiled on the site since March 2007, would be removed according to Department regulations.  Id.  Further, Kossowan would submit a RAM Status Report by March 26, 2008.  Id.  The proposed civil administrative penalty was reduced from $14,380 to $9,500 based on a promise by Kossowan’s attorney that she would meet all agreed deadlines.  Id. 

Over the following months, Kossowan committed further violations of G.L.  c. 21E and the MCP.  First, as of March 21, 2008, she failed to submit a Tier Classification Submittal to the Department; that submittal was due within one year after the release or threat of release of oil occurred and constituted a violation of 310 CMR 40.0501(3).  See PAN at Section II, ¶ 4I.  Next, as of March 26, 2008, Kossowan was in violation of 310 CMR 40.0445(1) for failing to submit a RAM Status Report that was due 120 days after the RAM Plan submission to the Department.  See PAN at Section II, ¶ 4J.  On April 1, 2008, the Department issued the ACOP (“April 1st ACOP”), with the negotiated settlement amount and response actions to be conducted for Kossowan’s signature returnable to the Department within ten days of its receipt.  See PAN at Section II, ¶ 4K.  Kossowan did not execute the ACOP.  See PAN at Section II, ¶ 4L.  
As a result, the Department withdrew its offer of settlement on May 1, 2008.  See PAN at Section II, ¶ 4M.  It issued a new ACOP (“May 1st ACOP”) with the full penalty amount due to the fact that the soil stockpile was not removed and the RAM Status Report was not submitted.  Id.  On May 7, 2008, the Department received correspondence from Kossowan’s attorney that indicated she did not agree with the content of the May 1st ACOP.  See PAN at Section II, ¶ 4N; Letter Kossowan Legal Counsel to Stephen Johnson, Deputy Regional Director, May 7, 2008.  She also requested and was denied a new enforcement hearing.  Id.  Kossowan failed to respond to the May 1st ACOP.  See PAN at Section II, ¶ 5.  The Department found that the violations described above were “part of a pattern of noncompliance and not an isolated instance and willful and not the result of error.”  See PAN at Section II, ¶ 6A-B.
  
III.

PRIOR PROCEEDINGS


On December 9, 2008, the Office of Appeals and Dispute Resolution (“OADR”) received a request for adjudicatory hearing from Kossowan.  Her petition indicated that “all work on the site [was] fully completed in accordance with all requirements of [the Department].  All contaminated soil [was] removed and disposed of by a licensed contractor in accordance with Massachusetts regulations. . . All of the appropriate paperwork was submitted.”  Appeal at p. 1.  


On January 6, 2009, Presiding Officer Laurel Mackay (“Presiding Officer Mackay”) issued a Pre-Screening Conference Order that notified the parties that the Pre-Screening Conference would take place on February 3, 2009.  See Pre-Screening Conference Order at p. 1.  It also required the parties to file Pre-Screening Memoranda by January 27, 2009.  Id.  Further, the parties were told to discuss settlement, and submit Pre-Screening Memoranda by January 27, 2009.  Id. at p. 2.  Moreover, the Department’s legal counsel contacted her five times between February 10, 2009, and February 18, 2009, to discuss settlement, and Kossowan failed to respond.  See Department Pre-Screening Memorandum at p. 3.  Kossowan did not submit a memorandum.  

On January 30, 2009, Presiding Officer Mackay issued a Scheduling Order in response to Kossowan’s request for a one month continuance from February to March due to the suspension of the license of her consultant, a Licensed Site Professional (“LSP”), who supervised response actions at the site.
  See Order, January 30, 2009, at p. 1.  The matter was rescheduled until March 5, 2009.  Id.  Kossowan was given the option of participating by telephone.  Id. at p. 2.  Presiding Officer Mackay reiterated the need for the parties to confer regarding settlement and submit memoranda.  Id.  At the Pre-Screening Conference on March 5, 2009, the parties agreed to conduct voluntary mediation efforts with the assistance of the OADR mediation panel.
  Post-Conference Report and Order 2, March 10, 2009, at p. 2 ¶ 3.  
Presiding Officer Mackay collected three dates on which all parties were able to attend mediation March 25, 2009, April 1, 2009, and April 8, 2009, and relayed those dates to Aprel McCabe (“McCabe”), Administrator of OADR’s Alternative Dispute Resolution Program.  Id.  In addition, Presiding Officer Mackay established a schedule for the Pre-Screening and Hearing of the appeal.
  Id.  Kossowan raised the issue of inability to pay the penalty.  Id.  In response, Kossowan was given a written list of the required financial documents by the Department’s legal counsel at the Pre-Screening Conference.  Id.  To facilitate discussions at the mediation session, Kossowan agreed to provide the financial documents to the Department by March 23, 2009.  Id.  A list of active LSPs and a guide was also furnished to Kossowan to assist her in the hiring of a new LSP.  Id.

Kossowan failed to meet the March 23rd deadline for submission of the documents.  See Order to Attend Mediation and Submit Documentation, March 26, 2009 at p. 2.  McCabe convened a mediation session for April 1, 2009.  Id.  After multiple communications from McCabe, Kossowan responded and asked for a sixty day extension of time.  Id.  In that communication, Kossowan informed McCabe that she had retained a LSP.  Id.  Likewise, Kossowan did not respond to McCabe’s requests for written confirmation of the hiring of the LSP.  Id.  Kossowan made no formal written request to Presiding Officer Mackay for an extension of time and provided no reasons to justify a lengthy extension of time to McCabe.  Id.

Sometime thereafter, Presiding Officer Mackay issued an Order that required Kossowan to attend the mediation session, either in person or by telephone, scheduled for April 1, 2009.  See Order to Attend Mediation and Submit Documentation, March 26, 2009, at p. 3.  Presiding Officer Mackay also required that Kossowan provide written communication from her new LSP by March 31, 2009.  Id. at pp. 3–4.  Lastly, Presiding Officer Mackay ordered Kossowan to supply all financial documents requested by the Department in support of her claim of inability to pay by March 31, 2009.  Id. at p. 4.  To date, Kossowan failed to submit any written communication or to attend the mediation session.  

On May 1, 2009, I assumed responsibility for the case as Presiding Officer.  I continued the conference from May 11. 2009, until June 10, 2009.  In a June 3, 2009, voice mail message Kossowan stated that she had retained a LSP.  She requested a continuance in writing on June 8, 2009.  See Kossowan Motion to Dismiss, June 8, 2009.  Pursuant to 310 CMR 1.01(11)(a)(2), I issued a Summary Ruling in response to the “Petitioner’s Motion to Dismiss” which was in actuality a request for continuance of the June 10, 2009, Pre-Screening Conference.  See Order, June 9, 2009.  The motion claimed that new evidence showed a lack of contamination at the site, and requested that the penalty be considered in light of this new evidence.  See Kossowan Motion to Dismiss, June 8, 2009.  

Upon review of the motion, the pertinent regulations, as well all relevant documents, I determined that allowing the motion would consume time and not resolve issues material to the appeal.  Beyond that, Kossowan failed to demonstrate good cause for the continuance.  Id.; Compare In the Matter of Edward T. McLaughlin, Trustee, ETM Realty Trust, Docket No. DEP-05-1224, Decision and Order on Motion to Stay, 13 DEPR 93, 95 (March 22, 2006)(party moving to stay appeal must show good cause for suspending adjudication); In the Matter of Roger Little, Docket No. 96-135, Final Decision, 4 DEPR 43 (March 19, 1997)(no showing of good cause to extend jurisdictional time limit).  On these grounds, Kossowan’s request was denied.  The parties were notified that the Pre-Screening Conference would go forward on June 10, 2009, at 10:00 a.m.  All provisions of the January 30, 2009, Scheduling Order remained in effect.  Id. at p. 2.
In anticipation of the June 10, 2009 Pre-Screening Conference, Kossowan was to file a Pre-Screening Memorandum on or before May 4, 2009.  She failed to do so.  Additionally, Kossowan did not attend the June 10th Pre-Screening Conference.  I waited an hour, from 10:00 a.m. until 11:00 a.m., checked voice mail and electronic mail, and finally, adjourned at 11:45 a.m.  In response to Kossowan’s failure to submit documentation and comply with orders, the Department filed a Motion to Dismiss for Failure to Prosecute.  Kossowan did not oppose the motion.  Indeed, Kossowan has filed nothing since the June 10th Pre-Screening Conference.  As is more fully explained below, I find that based on the confluence of her failures Kossowan abandoned this appeal.  
IV. DISCUSSION

A. Statutory and Regulatory Framework

Under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may summarily dismiss a case sua sponte,” when the petitioner fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  Similar authority to dismiss exists under 310 CMR 1.01(5)(a) and 310 CMR 1.01(10)(e).  Alternatively, the Presiding Officer may impose sanctions on a party where “[the} party . . . demonstrates an intention to delay the proceeding[s] or resolution of the proceedings” in an appeal. 
  See 310 CMR 1.01(10).  This includes a party who files pleadings or other papers in an appeal “interposed for delay,”310 CMR 1.01(4)(b), or contain “impertinent or scandalous matter.”  See 310 CMR 1.01(11)(c).  Furthermore, any party may move to dismiss for failure of the other party to prosecute or comply with these rules or with any order of the agency or presiding officer.  See 310 CMR 1.01(11)(d).

For another thing, 310 CMR 1.01(10) sets out that sanctions are appropriate when “a party fails to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention not to proceed; demonstrates an intention to delay the proceeding or resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01.”  See 310 CMR 1.01(10).  In the case that a party fails to proceed in any of the aforementioned ways, the Presiding Officer may impose sanctions that entail, inter alia: “dismissing the adjudicatory appeal as to some or all of the disputed issues…dismissing the party being sanctioned from the appeal and . . . issuing a final decision against the party being sanctioned.”  Id.
B.
Analysis
The relevant threshold is that Kossowan’s failure to comply with a single order of this tribunal “shows an indifference to the outcome of this proceeding that . . . manifests [an] intention not to proceed.”  In the Matter of Evergreen Construction Co., Inc., Docket Nos. 98-166 and 98-172, Recommended Final Decision, 8 DEPR 45 (February 14, 2001), adopted by Final Decision, 8 DEPR 45 (February 26, 2001)(PAN made final after petitioner failed to make any filing from 1998 until 2000); 310 CMR 1.01(11)(d).1.

In the first place, Kossowan’s failure to attend the April 1, 2009, mediation session is sufficient in and of itself to justify dismissal for failure to prosecute.  This is true because 310 CMR 1.01 (10)(a)-(g) clearly cautions litigants that failure to comply with schedules established in orders can trigger sanctions that include dismissal of the appeal.  See 310 CMR 1.01 (10)(a)-(g).  Kossowan’s failure to file a Pre-Hearing Memorandum provides alternative grounds for dismissal.  In the Matter of Topsfield Board of Library Trustees, Docket No. 99-063, Recommended Final Decision, (April 30, 2001), adopted by Final Decision (May 9, 2001)(failure comply with scheduling order or oppose motion to dismiss indicated abandonment of appeal for this reason alone dismissal for lack of prosecution appropriate).  
Equally as important, I convened a Pre-Screening Conference on June 10, 2009, and adjourned one hour and forty-five minutes later.  Kossowan did not attend.  The OADR Case Administrator checked voice mail as well as electronic mail to assure that no communication was missed.  Significantly, by failing to appear at a conference crucial to this appeal Kossowan unreasonably burdened the other parties involved.  Far beyond being mere missteps in the adjudicatory dance, these failures have imposed unreasonable burdens on other parties.”  In the Matter of Town of Brookline Department of Public Works, Docket No. 99-165 Final Decision, 7 DEPR 84 (June 26, 2000).  Indeed, there was sufficient reason to grant a motion to dismiss in this case before, but Kossowan’s failure to appear undermined a crucial step in the process of adjudicating this appeal.  See, e.g., In the Matter of Coastal Energy, Inc., Docket No. 2003-122, Recommended Final Decision, 12 DEPR 180, 181 (September 30, 2005)(failure to produce documents, oppose DEP motions or file pre-filed testimony); In the Matter of: Paul Vandale, Docket No. DEP-05-1225, Recommended Final Decision, 13 DEPR 162 (May 19, 2006)(failure to file written testimony, ask for additional time or oppose motion to dismiss); Town of Brookline, supra (numerous substantive failings including failure to respond to motion to dismiss). 

Last but not least, there was considerable room to find that this appeal should be dismissed because Kossowan did not respond to the Department’s Motion to Dismiss.  Id.; see also In the Matter of Giulio Pontecorvo and Gardner Brown, Docket Nos. DEP-05-013, Recommended Final Decision, 12 DEPR 164, 165 (September 16, 2005)(petitioners’ repeated failure to respond to orders or applicants’ motions showed indifference to proceeding’s outcome and manifested intention not to proceed).  
The above analysis is not exhaustive of Kossowan’s procedural failures during the course of this appeal, but it does represent the most egregious instances.  However, any one of the several enumerated failings constitutes failure to prosecute.  See 310 CMR 1.01(10).  In particular, Kossowan’s failure to attend the Pre-Screening Conference on June 10, 2009, leaves me with little choice but to resort to the sanctions set forth in 310 CMR 1.01(10).  Thus, at the end of a long line of procedural failings, the grant of the dismissal is not only reasonable but supported by overwhelming precedent.  See e.g., In the Matter of Richard Cretarolo, Docket No. WET-2007-002, Recommended Final Decision at pp. 5-7 (January 18, 2008), adopted by Final Decision (January 23, 2008)(failure to appear at Pre-Screening Conference resulted in sanction of dismissal).  

Accordingly, there is little rationale in continuing with the proceedings when the very party that initiated them continues to impede its progress.  In the Matter of Giulio Pontecorvo and Gardner Brown, supra.  In these circumstances, I perceive no legitimate purpose to be served by further hearings, and I recommend that the Department’s Commissioner issue a Final Decision in favor of the Department’s Motion to Dismiss for Failure to Prosecute.  
V. CONCLUSION


Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion to Dismiss for Failure to Prosecute and making the $23,570.00 penalty final. 
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_____________________________







Beverly Coles-Roby







Presiding Officer


NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� The Department’s authority to issue the PAN is conferred by G.L. c.21A, § 16 and the regulations promulgated at 310 CMR 5.00 et. seq. and by G.L. c. 21E and the MCP at 310 CMR 40.0000.  





� Conducting such work prior to submission of a plan to the Department is a violation of 310 CMR 40.0443(1).  See PAN at ¶ 4F; 310 CMR 40.0443(1).





� In arriving at this conclusion pursuant to G.L. c. 21A, § 16, and 310 CMR 5.25 the Department considered the following factors:


The actual and potential impact on public health, safety and welfare, and the environment, of the failure to comply;


The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure to comply;


Whether Kossowan took steps to prevent the failure to comply;


Whether Kossowan took steps to promptly come into compliance after the  occurrence of the failure to comply;


Whether Kossowan took steps to remedy and   mitigate whatever harm might have been done as a result of the failure to comply;


Whether Kossowan has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;


Making compliance less costly that the failure to comply;


Deterring took steps to remedy and mitigate whatever harm might have been done as a result of the failure to comply;


Deterring future noncompliance by Kossowan;


Deterring future noncompliance by persons other than Kossowan;


Kossowan’s financial condition; and


The public interest. 


See PAN at Section II, ¶ 6A-B.


Consideration of these factors is mandatory.  Central Water District Associates v. Department of Environmental Protection, C.A. No. 93-0536, Memorandum of Decision and Order on Plaintiff’s Appeal from an Administrative Penalty and Administrative Law Judge’s Decision Pursuant to G.L. c. 30A at 15, n.15 (Worcester Superior Court, March 29, 1994)).


� The OADR Case Administrator gave Kossowan a list of Licensed Site Professionals in good standing in Massachusetts.  See Order, January 30, 2009, at p. 1.  The list was provided again when Kossowan needed to hire a second LSP.  Id.


� “It bears noting that no matter how promising they may be, neither settlement discussions nor settlement prospects automatically toll deadlines and schedules established at the pre-hearing conference, relieve parties from compliance with them or assure their continuance.”  In the Matter of Edgar Greeney and Blanche Greeney, Docket No. 94-108, Final Decision, 2 DEPR 174, 175 n.3 (August 11, 1995). 





� The schedule for pre-screening and hearing of the appeal was set as follows: a mediation session was to be held on or before April 8, 2009; a pre-screening memorandum was to be submitted on or before May 4, 2009; a pre-screening conference was scheduled for May 11, 2009; motions for summary decision were to be submitted on or before June 19, 2009; responses were to be submitted on or before July 17, 2009; the Department’s direct testimony was to be submitted on or before August 17, 2009; Kossowan’s direct testimony was to be submitted on or before September 21, 2009; the Department’s rebuttal testimony was to be submitted on or before October 19, 2009; and the hearing was scheduled for November 2, 2009.  See Post-Hearing Report and Order at p. 3, ¶ 4.


� 310 CMR 1.01 (10)(a)-(g) states in relevant part, “When a party fails to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules establishes in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention not to proceed; demonstrates an intention to delay the proceeding or resolution of the proceedings; or fails to comply with any of the requirements set forth in 31`0 CMR 1.01; the presiding Officer may impose appropriate sanctions on that party.  Sanctions include without limitation:


taking designated facts or issues as established against the party being sanctions;


prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matter into evidence;


denying summarily late-filed motions or motions failing to comply with 310 CMR 1.01(4);


striking pleadings in whole or in part;


dismissing the adjudicatory appeal as to some or all of the disputed issues;


dismissing the party being sanctioned from the appeal; and


issuing a final decision against the party being sanctioned.”





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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