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RECOMMENDED FINAL DECISION
In this appeal, Toby and Barbara Burr (the “Petitioners”) challenge a Superseding Determination of Applicability (“SDA”) that the Department’s Southeast Regional Office (the “Department”) issued under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00. The SDA found that the site, 27 Pawkechatt Way in Marion, is subject to jurisdiction, but the work does not require a Notice of Intent.  The SDA identified two resource areas, land subject to coastal storm flowage and bordering vegetated wetlands (“BVW”), which the Department concluded were present at the site but had not been delineated.  The Petitioners sought a determination that BVW was not present at the site.  After consideration of all the evidence, I find that there is BVW on the Burr property and recommend that the SDA be sustained. 
ISSUE FOR ADJUDICATION     
Whether there is BVW on the Petitioners’ property? 
BVW is freshwater wetland which border on water bodies, areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants. 310 CMR 10.55(2)(a).  Bordering areas within the following boundary are included as BVW as described in 310 CMR 10.55(3)(c):  
 
(c) The boundary of Bordering Vegetated Wetlands is the line within which 50% or

more of the vegetational community consists of wetland indicator plants and saturated

or inundated conditions exist. Wetland indicator plants shall include but not necessarily

be limited to those plant species identified in the Act. Wetland indicator plants are also

those classified in the indicator categories of Facultative, Facultative+, Facultative

Wetland-, Facultative Wetland, Facultative Wetland+, or Obligate Wetland in the

National List of Plant Species That Occur in Wetlands: Massachusetts (Fish & Wildlife

Service, U.S. Department of the Interior, 1988) or plants exhibiting physiological or

morphological adaptations to life in saturated or inundated conditions.

1. Areas containing a predominance of wetland indicator plants are presumed to indicate the presence of saturated or inundated conditions. Therefore, the boundary as determined by 50% or more wetland indicator plants shall be presumed accurate when:

a. all dominant species have an indicator status of obligate, facultative wetland+, facultative wetland, or facultative wetland- and the slope is distinct or abrupt between the upland plant community and the wetland plant community;

b. the area where the work will occur is clearly limited to the buffer zone; or

c. the issuing authority determines that sole reliance on wetland indicator plants will yield an accurate delineation.

2. When the boundary is not presumed accurate as described in 310 CMR

10.55(2)(c)1.a. through c. or to overcome the presumption, credible evidence shall be submitted by a competent source demonstrating that the boundary of Bordering

Vegetated Wetlands is the line within which 50% or more of the vegetational community consists of wetland indicator plants and saturated or inundated conditions exist. The issuing authority must evaluate vegetation and indicators of saturated or inundated conditions if submitted by a credible source, or may require credible evidence of saturated or inundated conditions when determining the boundary. Indicators of saturated or inundated conditions sufficient to support wetland indicator plants shall include one or more of the following:

a. groundwater, including the capillary fringe, within a major portion of the root zone;

b. observation of prolonged or frequent flowing or standing surface water;

c. characteristics of hydric soils.

3. Where an area has been disturbed (e.g. by cutting, filling, or cultivation), the

boundary is the line within which there are indicators of saturated or inundated

conditions sufficient to support a predominance of wetland indicator plants, a

predominance of wetland indicator plants, or credible evidence from a competent source that the area supported or would support under undisturbed conditions a predominance of wetland indicator plants prior to the disturbance.

The Burr property is “bounded on the north by an earthen berm/stone wall for its entire length of 170 feet.  Parallel to that wall, on the abutting property, is the stream/ditch.” See Burr Request for Review of the Commission’s Determination.  The stream/ditch is called the “Guzzle” on the plan, and it is about five feet from the berm/stonewall (hereinafter, “Guzzle” and “berm”).  A specific area of disagreement was whether the berm is a wetlands resource area where it has wetlands plant species and/or saturated or inundated conditions, or whether it separates the Burr property from the BVW associated with the Guzzle.  There is no dispute that the property is within land subject to coastal storm flowage, and the Petitioners have not contested on appeal that the Guzzle is a stream as defined in the regulations at 310 CMR 10.04.  The burden of going forward and of proof is on the Petitioners in the Department’s wetlands cases.  310 CMR 10.05 (7)(j)3.b.  

TESTIMONY OF THE PARTIES 

    The Petitioners filed the testimony of Barbara Burr, the property owner, and Brandon B. Faneuf, a wetlands scientist and expert witness.  Ms. Burr testified that the berm was two feet high and three feet wide, and that the area of wetlands vegetation on her property was not BVW because it did not border the Guzzle and groundwater was not within 12 inches of the surface.  In rebuttal testimony, Ms. Burr stated that she generally agreed with Mr. Bartow’s observations of her property, and had also believed that water passed freely between her yard and the Guzzle until the preceding March, when she concluded due to flooding at that time that water did not pass through breaks in the berm.  Burr Reb. 

Mr. Faneuf testified that he observed the berm as a barrier between the wetlands vegetation in the Burrs’ yard and the Guzzle.  Faneuf PFT, para. 7.  In Mr. Faneuf’s opinion, the berm was more than 30 years old and the soil was naturalized, so the applicable regulatory provision was 310 CMR 10.55(3)(c)1. and 2. rather than the provision governing disturbed sites at 310 CMR 10.55(3)(c)3.   Faneuf PFT, paras. 10-11.  He relied on the 1987 version of the ACOE Manual for wetlands, which uses as an indicator whether soils are saturated within a major portion of the root zone to 12 inches.   Faneuf PFT, para. 12.  In Mr. Faneuf’s opinion, the Burrs’ yard contains an isolated wetland, with the berm preventing water from the Guzzle from reaching the yard and from the yard reaching the Guzzle.  Faneuf PFT, paras. 13, 13d. and 13e.   He testified that the berm is dominated by hydrophytic vegetation but there are no indicators of saturated soils within 12 inches of the surface, such as water-stained leaves, watermarks, or flow sediments or deposits.  Faneuf PFT, paras. 13a and 13b.  Mr. Faneuf conceded that he did not conduct any subsurface investigation of the berm, but instead believed that groundwater levels in the berm would not be higher than the surrounding landscape.  Faneuf Reb., para. 1.  In his view, where the fill is historic, vegetation alone is not an accurate indicator.  Faneuf Reb., paras. 2 and 3. 1.  He testified that he observed no breaks in the berm.  Faneuf Reb., para. 7.  
The Department filed the testimony of Mark Bartow, a member of the Department’s wetlands staff and an expert witness.  Mr. Bartow testified that the area was flat with a gentle slope from west to east, with a channel to the north containing the stream called the Guzzle on the plan with adjacent “remnants of a stone wall and soil in the form of a berm” that was not continuous but contained breaks.  Bartow PFT, paras. 9 to 11.  The area is prone to flooding.  Bartow PFT, para. 10 and Exh. 4A, 4B, 4C, and 4D.  The soil in the area is Birchwood soil unit, or partially hydric.  Bartow PFT, para. 5 and Exh. 3a and 3b.  Mr. Bartow conducted subsurface investigations during his site visit on June 30, 2011 by examining a soil boring at the topographic low point, where he found free water six inches from the surface and hydrologic indicators including stained leaves and drainage patterns through breaks in the berm.  Bartow PFT, paras. 14 and 22, Exh. 5 (BVW Delineation Form).  He observed from a vantage point to the northwest that there was no berm or stonewall on that portion of the property abutting the Burr property but did observe hydrophytic vegetation connecting the northeast and northwest portions of the property and the Guzzle.  Bartow PFT, para. 15.  
Mr. Bartow testified that the Guzzle is a stream as defined in the wetlands regulations at 310 CMR 10.04, surrounded by a red maple swamp which is a wetlands vegetative community.  Bartow PFT, paras. 18 and 20.  He determined that all the dominant species had an indicator status of FAC WET + or wetter and there was an abrupt slope between the upland plant community on the lawn and the wetland plant community.  He testified that, although the Department’s Manual for delineating BVW references water at 12 inches as an indicator of wetland hydrology, it nowhere requires an observation of water within 12 inches from the surface to support a finding that an area is a BVW.  Bartow Reb. of Faneuf.  Soil characteristics and plant communities are more reliable indicators of hydrologic conditions.   Id.   Mr. Bartow rebutted Mr. Faneuf’s testimony generally by stating that it lacks supporting data, particularly the lack of any soil samples, soil logs, or topographic data related to his conclusions about the berm.  Id.   He disagreed with Mr. Faneuf as to whether the berm was a continuous feature, and pointed out that a May 24, 2011 report of Mr. Faneuf’s finding at the site had described the berm as dipping in elevation before rising again.  Id.  Mr. Bartow concluded that the area where the work was proposed to occur was upland, but that BVW, as well as land subject to coastal storm flowage, was present on the Burr property.  Bartow PFT. paras. 14 and 23. 
DISCUSSION 

The differing opinions of the expert witnesses for the Petitioner and the Department essentially depend on their views of the berm.  They generally agree, and I find, that there is wetlands vegetation on the Burr property.  Mr. Faneuf  believed that the presence of the berm rendered the site atypical.  In regulatory terms, Mr. Faneuf asserted that the presumption that BVW may be delineated by vegetation alone is not applicable.  Instead, he relied on the topography of the berm as evidence of an absence of indicators of saturated or inundated conditions to conclude that the berm is not BVW.  Specifically, he believed that although there may be wetland vegetation, the berm is too high to have saturated soils, and therefore the berm is not BVW.  Mr. Faneuf asserted that the berm is an effective barrier between the BVW along the Guzzle and the Burr property and any areas of wetland vegetation on the Burr property are not BVW because they do not border the Guzzle.  The Department’s witness Mr. Bartow testified that the presumption that the area should be delineated by vegetation applies due to the vegetational community composition and the presence of an abrupt break in slope, meeting the regulatory requirements of 310 CMR 10.55(3)(c)1.a.  Mr. Bartow also investigated the site for evidence of saturated or inundated conditions, and described his findings from soil borings, visual observations, and soil maps.  The delineation form he prepared shows that he used both vegetation and other indicators of hydrology.   

Neither Mr. Faneuf nor Mr. Bartow conducted any subsurface investigation of the berm itself.  Mr. Faneuf relies on assumptions about the nature of the soils in the berm based on his view that it was formed long ago.  Mr. Faneuf’s position in this appeal required that he overcome the presumption at 310 CMR 10.55(3)(c)1.a. by providing credible evidence of saturated or inundated conditions as to groundwater within a major portion of the root zone, standing water, or hydric soils.  As to the berm, which Mr. Faneuf contended is not BVW despite the presence of wetlands vegetation, Mr. Faneuf has not provided the requisite evidence to rebut the presumption.  Although he argued that the berm must have water within the root zone to a depth of 12 inches, he did not conduct a soil boring on the berm to show that this criterion had not been met and further, this specific criterion is not specified in the regulations.  Investigation of the soils might also have confirmed whether his views on the nature of the soils long after disturbance were correct, but without verification, his views are speculative.
  Under the explicit language of the regulation, the topographic distinction between the berm and the surrounding area is not enough to support a finding that the berm is not within BVW.  
Further, the question here is not whether the berm is BVW, but whether there is BVW on the Burr property.  Even if the berm were not BVW, the Burr property would contain BVW if there is a connection between the BVW on the north side of the berm and the wetlands vegetation on the Burr’s property.  Mr. Faneuf stated that water does not flow from one side of the berm to the other and there are no breaks in the berm, but this opinion lacks factual support.  He has filed no testimony showing that he examined the length of the berm or visually inspected it at a level of detail sufficient to refute the more specific observations of Mr. Bartow of breaks in the berm.  Ms. Burr based her assertion that the berm contained no breaks on an experience with flooding the prior March, but she otherwise had shared the conclusion of Mr. Bartow that the berm appeared to have breaks that would allow the passage of water.  Although I do not question Ms. Burr’s observation of flooding, her testimony as a lay witness of a single event is not sufficient to support a finding as to the presence or absence of a hydrologic connection.  I find that the Petitioners have not met their burden of proof to support a conclusion that the wetlands vegetation on the Burr property is entirely isolated from the BVW to the north of the berm.  Therefore, I find that there is BVW on the Burr property and concur with the findings in the Department’s SDA.

CONCLUSION     

I recommend that the Department’s Commissioner sustain the finds of the SDA that there is BVW on the Burr property.  The SDA does not delineate the boundaries of the BVW.
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                                                                                                 _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
� I make no finding as to whether 310 CMR 10.55(3)(c)3. should have been applied to this site.





