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RECOMMENDED FINAL DECISION
This is a wetlands appeal in which the Tompkins-Desjardins Trust (“the Trust”) is challenging a Superseding Determination of Applicability (“SDA”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued concerning the Trust’s real property located off Daniels Road, Rowley, MA (“the Property”).  In the SDA, the Department concluded that the stream running parallel to Daniels Road on the Property is perennial, and not intermittent.
  
In this de novo appeal, the Trust asserts that the stream is intermittent.  The Department and the Rowley Conservation Commission (“Commission”) disagree, contending that the stream’s normal perennial flow is significantly affected by an impoundment, precluding an intermittency determination under 310 CMR 10.58(2)(a)1.f  (“streams that are perennial under natural conditions but are significantly affected by . . . impoundments, or other manmade flow reductions or diversions shall be considered perennial.”).  Nevertheless, the Department and the Commission contend that this appeal should be dismissed as moot because the Commission’s Determination of Applicability was based upon a local bylaw and that decision was not appealed.  Further, the Commission and the Department argue that this SDA appeal amounts to an impermissible collateral attack on a presently binding order of conditions finding the stream to be perennial.

I agree that this appeal is barred as a matter of law because it amounts to a collateral attack on a binding order of conditions.  Summary decision for MassDEP and the Commission on this issue is therefore appropriate.  I disagree, however, that the appeal was mooted by the failure to file a bylaw appeal.  There is no evidence showing that the Commission’s perenniality determination (the sole issue on appeal) was based on anything other than the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  Appellate review therefore lies with MassDEP, and there was no need to file a local bylaw appeal on the issue of whether the stream is perennial.  Regardless, the Trust’s filing of a Request for Determination of Applicability (“RDA”) in the first instance was improper, as discussed above, because of the valid order of conditions.  
BACKGROUND AND FINDINGS OF FACT
It is undisputed that the stream at issue is presumed to be perennial pursuant to 310 CMR 10.58(2)(a)1.a. because it is “shown as perennial on the current United States Geological Survey (USGS) or more recent map provided by the Department . . . .”  See Superseding Determination of Applicability cover letter, dated November 3, 2011.  The stream originates in a wetland system located adjacent to Haverhill Street in Rowley.  It travels from there under Powder House Road, under Daniels Road, and then roughly parallel to Daniels Road into a pond proximate to the road.  It exits the pond and continues on, passing under a golf cart path located at Rowley Country Club.  It eventually leaves the golf course, and empties into the Mill River.  See id.   
On July 22, 2009, the Trust filed the RDA with the Commission under 310 CMR 10.05(3).  The RDA sought to overcome the presumption of perenniality pursuant to 310 CMR 10.58(2)(a)1.d by providing “documented field observation that the stream is not flowing.”  The Trust’s RDA specifically stated: “No Work Proposed.  The purpose of this RDA is to determine if the brook shown on the enclosed plan is perennial or intermittent.  Enclosed are photographs taken [in August and September, 2007] at several portions of the brook where no flow conditions were documented in conformance with 310 CMR 10.58(2)(a)1.d of the wetlands protection act regulations.”  RDA, p. 2.  

On March 10, 2010, the Commission found that the Trust had not overcome the perenniality presumption because the “documented field observations” did not satisfy the regulatory requirements and the stream was “significantly affected” by an impoundment.
  Thus, the Commission concluded the stream was perennial pursuant to 310 CMR 10.58(2)(a)1.a, (2)(a)1.d, and 10.58(2)(a)1.f.  See Determination of Applicability (“Determination”), March 10, 2010 letter including findings.  The Trust then appealed to MassDEP, requesting a Superseding Determination of Applicability.  But that appeal was equally unsuccessful.  See Superseding Determination of Applicability with cover letter, dated November 3, 2011.  MassDEP found that the stream was “significantly affected” by an impoundment, and thus pursuant to 310 10.58(2)(a)1.f. the perenniality presumption was not overcome.  Id.  The Trust’s appeal of that determination is now before me, on de novo review.
DISCUSSION AND CONCLUSIONS OF LAW

I.
The Appeal Is Not Moot Because The Trust Failed To File A Bylaw Appeal

MassDEP and the Commission filed a Joint Motion to Dismiss this appeal.  They argue that the Commission’s Determination was issued under both the Wetlands Protection Act, G.L. c. 131 § 40, and Rowley’s Wetlands Protection Bylaw, effective January 24, 2004.  They assert that the Trust did not file a bylaw appeal of the Commission’s Determination, rendering final any determination issued under the bylaw for a period of three years.  They contend that this finality of the alleged bylaw decision moots this appeal because even if the Trust were to prevail here the outstanding unappealed bylaw determination would still stand for a period of three years.  See Joint Motion to Dismiss; DEP’s Response to Petitioner’s Objection Filed on February 24, 2011.    

The Commission’s and MassDEP’s statement of the law is generally correct.  See generally Matter of James Kourafas, Docket No. WET-2008-062, Recommended Final Decision (March 9, 2009), adopted by Final Decision (March 12, 2009); Matter of Fisher, Docket No. 96-094, Final Decision (March 18, 1997); but see Matter of Jeffrey Collins, Docket No. WET 2008-064, Recommended Final Decision (February 19, 2009) (when it was disputed whether the Commission had issued a determination of applicability under its bylaw and the resource areas were not delineated, necessitating the filing of a notice of intent to identify resource areas and the work, it was appropriate to consider the appeal of the superseding determination of applicability even though there had been no bylaw appeal), adopted by Final Decision (March 18, 2009).

In this case, however, the sole substantive issue before the Commission and now on appeal is whether the stream is perennial or intermittent in the context of a determination of applicability.  The Commission’s Determination regarding that issue was based not on the local bylaw but instead on the Wetlands Protection Act, G.L. c. 131, § 40, and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The Determination specifically states the “following determination(s) Is/are applicable to the proposed site and/or project relative to the Wetlands Protection Act and Regulations: . . . “2b. . . . Intermittent stream – See Attached Findings Made Part of This Determination.”  Determination of Applicability, p. 2 (emphasis added).  The referenced findings explicitly rely on the Wetlands Protection Act and Regulations, with no reference to any bylaws.  See Findings related to land off Daniels Road Tompkins-Desjardins, p 6 of 6 to Determination (March 10, 2010).  It states, in part: “The Commission found that the 21 days of photographs were NOT accompanied by field notes [as required by] 310 CMR 10.58(2)(a)1.d & e.”  Id.
  Further, the only references to the bylaw in the Determination were made in passing, with no findings, and, more importantly they are not material to the determination of whether the watercourse is intermittent or perennial and they were not cited in the findings regarding that determination.  The Determination states on page 2 that the “work described on plan(s) and document(s) referenced above is subject to review and approval by: Rowley Conservation Commission pursuant to the following municipal wetland ordinance or bylaw: Wetlands Protection Bylaw [section] III A 2, 5, and 6.”  The referenced sections in the bylaw pertain respectively to: “2. Vegetated wetlands bordering on any creek, river, stream . . .,” “5.  A 100 foot buffer zone from any area specified in [III.A.2.],” and “6.  Vernal pool habitat, as defined in this Bylaw.”  The Commission suggested in a footnote, without supporting evidence, that the reference to section III.A.6 was a “typographical error,” and it should have referenced section III.A.8 instead.
  Even if I were to accept that argument, which I do not because it is unsupported by any evidence, it would not affect the outcome here because the referenced section merely adopts the state standards for determining whether the watercourse is perennial or intermittent, providing: “8.  The 200 foot Riverfront Area as defined in 310 CMR 10.58.”
  
Because the issue in this determination of applicability appeal was not resolved by the Commission based upon a local bylaw, review lies with MassDEP and it was unnecessary for the Trust to file a bylaw appeal.  This matter is therefore not moot.  See Healer v. Department of Environmental Protection,  73 Mass. App. Ct. 714, 719, 901 N.E.2d 161, 165 (2009) (bylaw provisions that did not form a basis of the specific determination being appealed before MassDEP had no impact on MassDEP’s review of that determination—“the commission’s decision . . . had nothing to do [with the bylaw].  The commission approved the project based on the contents of the [Wetlands Protection Act] . . . [and thus] DEP has the final word.”); Matter of James Kourafas, Docket No. WET-2008-062, Recommended Final Decision (March 9, 2009), adopted by Final Decision (March 12, 2009) (superseding order of conditions appeal not dismissed as moot because there was no evidence that the denial was based upon “more stringent provisions in the Town’s by-law.”); Matter of Jeffrey Collins, supra.
For the above reasons, I conclude that the determination of applicability regarding perenniality was not based upon a local bylaw; therefore, the failure to appeal the Commission’s Determination under the local bylaw does not moot this appeal.  Nonetheless, as discussed below, the request for determination of applicability and this appeal never should have been filed in the first instance—they are barred as a matter of law because there is a binding order of conditions concerning the same issue.  

II.
The Appeal Amounts To An Impermissible Collateral Attack On A Binding Order Of Conditions, And Is Therefore Barred As A Matter Of Law
In the course of the Commission and the Department briefing whether an unappealed bylaw determination mooted this appeal, it became apparent that the Trust and another applicant had received earlier Orders of Conditions in which the water course at issue was designated as perennial.  The parties do not dispute this or that the orders were extended to July 7, 2013 and December 11, 2012, respectively, pursuant to the Permit Extension Act.
  The Commission and MassDEP argue that these Orders of Conditions remain valid and binding on the Trust.  See Town’s Response to Petitioner’s Objection to Joint Motion to Dismiss, p. 3; DEP’s Response to Order of March 11, 2011
; DEP’s Response to Petitioner’s Objection Filed on February 24, 2011, pp. 3-4; DEP’s Memorandum of Law Regarding the Issues for Resolution, pp. 2-3.  
The Trust does not dispute that the orders of conditions are in effect and will be in effect until July 7, 2013 (for DEP #63-479)  and December 11, 2012 (for DEP #63-564).  The Trust also does not dispute that these orders pertain to the stream segment presently under consideration in this appeal.  In fact, the Trust admits that the prior order of conditions (DEP #63-479) “identif[ies] the stream as perennial.”  Petitioner’s Response to Department’s Filing Regarding Order of Conditions, p. 1.  Thus, the Trust’s request for a determination of applicability amounts to a collateral attack on those orders.  Such an attack is barred as a matter of law by a long line of Department decisions, absent fraud or mutual mistake.  See Matter of Roger Beaulieu, Docket No. WET-2008-076 and WET-2008-077, Recommended Final Decision (April 30, 2009), adopted by Final Decision (May 5, 2009); Matter of Jose Verissimo, Docket No. WET-2008-006, Recommended Final Decision (June 5, 2008), adopted by Final Decision (July 3, 2008) (applying doctrine to extended order of conditions); see also 310 CMR 10.05(6)(d) (order of conditions valid for three years); 310 CMR 10.05(8) (order of conditions may be extended).  The Trust has not alleged or argued that the orders of conditions were based upon fraud or mutual mistake.  And, it is not sufficient to claim the binding determination or order is inaccurate.
  Matter of Delaney, Docket No. 2002-223, Recommended Final Decision (October 23, 2003).  This doctrine of preclusion provides predictability and stability to persons affected by prior orders or determinations.  See Matter of Kenwood Development, Docket No. 97-022, Ruling and Order (January 23, 1998), adopted by Final Decision (June 15, 1998).      
The decision in Matter of Delaney, supra., is on point with the facts in this case.  The property owner applied for and received an order of conditions allowing his proposed project.  Approximately one year later he applied for and received a determination of applicability regarding the same project and locus, and received a finding from the conservation commission that the work was in a buffer zone and did not require the filing of a notice of intent.  A petitioner appealed that determination, asserting that the original wetlands delineation approved in the order of conditions was inaccurate.  It was held that the request for a superseding determination of applicability that was at variance with the original binding order of conditions amounted to a collateral attack on the prior order, which is barred as a matter of law, in the absence of fraud or mutual mistake. 
  Matter of Delaney, supra. (citing cases).  
For the above reasons, the Trust’s appeal is barred as a matter of law, and summary decision should therefore be entered against it.   
CONCLUSION
I recommend that MassDEP’s Commissioner enter a Final Decision finding that this appeal is barred as a matter of law because it amounts to a collateral attack on two binding orders of conditions.  Summary decision against the Trust is therefore appropriate.  I recommend, however, that the Commissioner deny the Department’s and the Commission’s motion to dismiss on mootness grounds arising from the failure to file a bylaw appeal in this matter; this is an appeal of a Determination of Applicability in which there is no evidence showing that the Commission’s perenniality determination (the sole issue on appeal) was based on anything other than the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  There was therefore no need to file a local bylaw appeal on the issue of whether the stream is perennial.        
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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�A perennial stream is one in which surface water flows throughout the year.  310 CMR 10.58(2)(a)1.  An intermittent stream is one that does not flow throughout the year.  310 CMR 10.04.  





� Under 310 10.58(2)(a)1.f., rivers and streams that are “perennial under natural conditions but are significantly affected by . . . impoundments, or other manmade flow reductions or diversions shall be considered perennial.”   


� See also 310 CMR 1.01(6)(h) (when a “determination or order is denied under a local wetlands bylaw and the denial is appealed to court” the appeal of a superseding determination or order “shall” be stayed); MassDEP Appeals Stay Policy, Policy 89-1 (for superseding orders and determinations of applicability when the local denial is based upon a local bylaw the bylaw denial must first be reviewed in court and if it is not, the denial is final for three years).


� See Town’s Response to Petitioner’s Objection to Joint Motion to Dismiss, p. 2, n. 1.





� The Commission and the Department cited other provisions in the bylaw but provided no evidence that such provisions had any bearing on the narrow issue under appeal—perennial versus intermittent status.  See Joint Motion to Dismiss, pp. 3, 6 (referencing provisions that pertain to cumulative effects, protection of recreation and aesthetic value, and burden of proving that “activity proposed . . . will not cause adverse impacts . . . .” (emphasis added)); DEP’s Response to Petitioner’s Objection Filed on February 24, 2011 (similar); Town’s Response to Petitioner’s Objection to Joint Motion to Dismiss, p. 4 (discussing conditions that the Commission may impose under the bylaws).  Mr. Baeslick’s affidavit is insufficient on this point because it is makes a conclusory legal determination—“The Determination was issued pursuant to . . . the Bylaw and the . . . Wetlands Protection Act.”  Because the Wetlands Protection Act and Regulations were exclusively at issue for the perenniality determination, this decision appropriately makes no findings regarding stringency of the bylaw.  See Matter of Jeffrey Collins, Docket No. WET 2008-064, Recommended Final Decision (February 19, 2009) (“Generally, MassDEP is without authority to review local bylaws or local decision making under local bylaws.”), adopted by Final Decision (March 18, 2009).    





� On August 5, 2010, the Commonwealth enacted the Permit Extension Act, which was created by Section 173 of Chapter 240 of the Acts of 2010.  “With limited exceptions, the Act automatically extends, for two years beyond its otherwise applicable expiration date, any permit or approval that was ‘in effect or existence’ during the qualifying period beginning on August 15, 2008 and extending through August 15, 2010.”  Permit Extension Act, Frequently Asked Questions, � HYPERLINK "http://www.mass.gov/dep/water/resources/extend.htm" �http://www.mass.gov/dep/water/resources/extend.htm�.  The Trust was given an opportunity to brief these issues but its argument was generally nonresponsive.  See Ruling and Order Regarding Joint Motion to Dismiss, Permit Extension Act, and Hearing; Modification to Ruling and Order Regarding Joint Motion to Dismiss, Permit Extension Act, and Hearing Petitioner’s Response to Department’s Filing Regarding Order of Conditions.  Given that and the undisputed effectiveness of both orders between August 15, 2008 and August 15, 2010, I find, as a matter of law, that the Permit Extension Act operated to extend both orders by two years from the dates they would have otherwise expired, or until July 7, 2013, for the Trust’s order (DEP #63-479) and December 11, 2012 for the other order (DEP #63-564).  Permit Extension Act, Frequently Asked Questions, � HYPERLINK "http://www.mass.gov/dep/water/resources/extend.htm" �http://www.mass.gov/dep/water/resources/extend.htm�.  





� Although it does not impact the outcome in this appeal, for purposes of clarifying the record it is important to note that the affidavit attached by MassDEP to its Response to Order of March 11, 2011 incorrectly delineates as a matter of law the lateral limits of the Riverfront Area as lines perpendicular to the watercourse, when they should be drawn as semicircles extending from the river.  See 310 CMR 10.58(2)(c) (“At the point where a stream becomes perennial, the riverfront area begins at a line drawn as a semicircle with a 200 foot . . . radius around the point and connects to the parallel line perpendicular to the mean annual high water line which forms the outer boundary.”). 





� See also Matter of Pantooset Farms, Inc., Docket No. 99-070, Final Decision (August 3, 2000); Matter of T & M Realty Corp., Docket No. 96-088, Final Decision (March 27, 1997).


� I previously gave the Trust an opportunity to brief why Matter of Delaney and similar decisions do not warrant dismissal of the appeal or the entry of summary decision against the Trust.  See Modification of Ruling and Order Regarding Joint Motion to Dismiss, Permit Extension Act, and Hearing.  In response, the Trust did not discuss Matter of Delaney or any other similar cases.  See Petitioner’s Response to Department’s Filing Regarding Order of Conditions.  The Trust argued instead that the prior order has no preclusive effect for purposes of “collateral estoppel” because there was never any actual litigation.  Id. at p. 2 (citing Black’s Law Dictionary (9th ed. 2009)).  The Trust’s argument is unpersuasive given its failure to provide supporting authority and the precedential weight of Matter of Delaney and similar decisions that undermine the Trust’s argument.
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