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RECOMMENDED FINAL DECISION
The Petitioners in these wetlands permit appeals are Dana Willis, Trustee of Greencourt Realty Trust, Michael Noakes, Trustee of MSL Realty Trust (Docket No. WET-2011-036), and Thomas Garesche (Docket No. WET-2011-039).  The Petitioners challenge a Superseding Order of Conditions (“SOC”) that the Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “the Department”) issued approving the project proposed by the Town of Andover on the town’s property at 15 Bancroft Road, Andover (“the Property”).  The town plans to demolish the existing public elementary school and construct a larger three-story school, in addition to a new driveway, 120 parking spaces, parent and bus drop-off/pick-up areas, an emergency accessway around the building, new or expanded athletic fields and playgrounds, and new stormwater management systems, all with associated landscaping.  The Petitioners own residences abutting the Property. 
Despite the substantial scope of the overall project, the Department’s wetlands jurisdiction over it is very narrow, being limited to the following relatively minor components in Buffer Zone to Bordering Vegetated Wetlands (“BVW”): (1) the construction of a portion of the new access driveway in the outer 30 feet of the Buffer Zone to BVW (total Buffer Zone impact of about 640 square feet), (2) the associated installation in the roadway of a catch basin (identified as “CB 3-4”) and an underground 1,800 gallon stormwater treatment and collection unit (identified as “A3”), (3) the installation of a stormwater detention basin in the Buffer Zone to the BVW that will receive treated stormwater from water quality unit A3, and (4) creation of a 9,600 square foot wetland replication area in the Buffer Zone to the BVW to offset impacts from the filling of 4,800 square feet of isolated vegetated wetlands (“IVW”) for relocation of the playing fields.
  See Plans of Record (last revised) (hereafter “Plans”), August 9, 2011, by Symmes Maini & McKee Associates, Sheets C1.02, C2.02, and C4.02; G.L. c. 131 § 40 (“Act”); 310 CMR 10.00 (“Wetlands Regulations”).  Although MassDEP has no jurisdiction under the Act over the IVW, the Town’s Conservation Commission does have jurisdiction under local ordinances, and whether it properly exercised such jurisdiction is apparently being addressed in a separate appeal in the Superior Court.
  
After reviewing the above work proposed for the Buffer Zone, MassDEP concluded in the SOC that the project met the regulatory requirements for work in the Buffer Zone to BVW under 310 CMR 10.53(1) and stormwater management under 310 CMR 10.05(6)(k).  The Petitioners appealed that decision, asserting numerous claims, most of which fall outside MassDEP’s Jurisdiction under the Act and Wetlands Regulations and what was permitted in the SOC, and thus are not justiciable here.  See supra. at n. 1.  MassDEP and the town responded that the appeal should not only be properly narrowed to claims under MassDEP’s permitting jurisdiction but it should also be dismissed for lack of standing.  The Petitioners agreed to narrow the claims to focus on work being conducted in the Buffer Zone to BVW but asserted that they had standing.  Id.  The issues for adjudication were therefore framed as follows:
1. Whether the Petitioners have standing.

2. Whether the proposed project will comply with the stormwater standard at 310 CMR 10.05(6)(k)2 for the work over which there is jurisdiction.

3. Whether the proposed project will comply with the requirements for work in the buffer zone under 310 CMR 10.53(1).

To address the standing issue before the parties expended significant resources on the merits of the case, I required the Petitioners to show cause why the appeal should not be dismissed for lack of standing.  Petitioners Willis and Noakes filed a response, but Petitioner Garesche did not respond at all.  This is the second time that Petitioner Garesche has failed to comply with an order, the first being when he failed to file his Pre-Hearing/Pre-Screening Statement, as required by the Scheduling Order.  I allowed Mr. Garesche an opportunity to cure that prior noncompliance, but reminded him that compliance with orders in the future was mandatory.  

Both MassDEP and the town have moved to dismiss the appeals for lack of standing and to dismiss Mr. Garesche’s appeal (Docket No. WET 2011-039) for the additional reason that he failed again to comply with an order and prosecute the appeal.  I find that MassDEP’s and the town’s arguments are meritorious, the motions to dismiss should be allowed, and the appeals should be dismissed
  As a consequence, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  
DISCUSSION
In 2007, the Wetlands Regulations were amended, in part, to remove automatic standing for abutters.  Abutters may appeal but they must show they are aggrieved.  To have standing under 310 CMR 10.05(7)(j)2.b.iii as an aggrieved party that party must include in its notice of claim “sufficient written facts to demonstrate status as a person aggrieved.”  Under 310 CMR 10.04, a “person aggrieved” is:

any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, § 40. 

A person claiming status as an aggrieved person must present facts in the notice of claim to determine whether they have standing.  310 CMR 10.04 and 10.05(7)j.2.b.iii.  Although the Petitioners’ notices of claim did not sufficiently set forth their alleged aggrieved status, I issued an order to show cause, allowing them another opportunity to show standing.  Petitioners Willis and Noakes responded to that order, but I find their response was insufficient to show standing.  Petitioner Garesche did not respond, warranting dismissal for that reason alone, and, as shown by MassDEP, the school, and the record evidence, his lack of standing.
To show standing a party need not prove by a preponderance of the evidence that his or her claim of particularized injury is true.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441, 827 N.E.2d 216 (2005).  "Rather, the plaintiff must put forth credible evidence to substantiate his allegations. In this context, standing becomes, then, essentially a question of fact for the trial judge."  Marashlian v. Zonging Bd. Of Appeals of Newburyport, 421 Mass. 719, 721, 660 N.E.2d 369 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); compare Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 37 (2006) (plaintiff's case appealing zoning decision cannot consist of "unfounded speculation to support their claims of injury").  


Here, the Petitioners must demonstrate that: (a) the work in the Buffer Zone may either not comply with the stormwater regulations in 310 CMR 10.05(6)(k)(2) or adversely impact the interests of the Act for BVW under 310 CMR 10.53(1); and (b) either the adverse BVW impacts or the noncompliance with the stormwater regulations would or could generate identifiable impacts on their properties.  See Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000).  "[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."   Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998); see also Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971).

Petitioners Willis and Noakes do not assert that the Buffer Zone work will adversely impact the BVW’s ability to protect the interests under the Act.  I therefore focus on their claim regarding the alleged failure to comply with stormwater standards.
  The Petitioners argue that the project fails to comply with 310 CMR 10.05(6)(k)(2), which requires that stormwater management systems be designed so that “post-development peak discharge rates do not exceed pre-development peak discharge rates.”  

Contrary to the Petitioners’ apparent position, MassDEP does not have jurisdiction over the entire stormwater management system at the Property.  Instead, it has jurisdiction over the stormwater construction work in the Buffer Zone to BVW and the proposed point source discharge to the stormwater detention basin because it is in the Buffer Zone to BVW.  See 310 CMR 10.05(6)(k); Massachusetts Stormwater Handbook, Volume 1, Chapter 2: “Legal Framework for Stormwater Management.”  MassDEP’s jurisdiction is focused on regulating the discharge and determining whether it complies with the regulations and the Stormwater Handbook.   Id.  To regulate that discharge, MassDEP has authority to impose conditions on the quality and quantity of the discharge “even though it [may] come[] from a source that is located outside wetlands jurisdiction.”  Massachusetts Stormwater Handbook, Volume 1, Chapter 2: “Legal Framework for Stormwater Management.”  
Here, the Petitioners make the general claim that the filling of the proximately located IVW (“T series” IVW on the Plan), which lies about 480 feet to the northwest of the BVW, was not properly accounted for because the pre-development stormwater calculations assumed that all the stormwater in this area presently drains to the stormwater discharge in the area at issue in the Buffer Zone, Area 4, thus over-inflating pre-development discharge rates.  They assert that this is wrong because they believe much of the water is stored in the IVW without draining to Area 4.  They argue that after the IVW is filled during and after construction, the stormwater that previously was stored in the IVW will ultimately discharge or flow to the proposed stormwater detention basin in the Buffer Zone in Area 4, resulting in post-development peak discharge rates in this area that exceed pre-development discharge rates.
  

Even if I assume the alleged pre- and post-discharge noncompliance is true, the Petitioners have failed even to assert that such noncompliance will somehow impact their properties.  In fact, the Plans show that if the IVW does flow to the proposed stormwater detention basin and Area 4, such flow is away from the Petitioners’ properties and into the Buffer Zone and BVW, both of which are significantly downgradient from the Petitioners’ properties and flow away from their properties.  See Plans, C 1.02 and C4.02.  The BVW is approximately 720 feet from Petitioners Willis and Noakes and about 480 feet from Petitioner Garesche.  Id.  In sum, not only have the Petitioners failed to assert that the work subject to jurisdiction will impact their properties, the record evidence demonstrates that it will not impact their properties because it lies downgradient, a significant distance from their properties, and the stormwater will flow downgradient from their properties.  See Matter of Kittansett Club, Docket No. WET-2007- 009, Recommended Final Decision (April 10, 2008), adopted by Final Decision (April 16, 2008) (there was no standing when Petitioner could not demonstrate any flooding impact to abutting property because it was not downgradient from project site, even assuming the project did not comply with the stormwater standards).
CONCLUSION

For all the above reasons, I find that the motions to dismiss have merit and should be allowed.  As a consequence, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SOC.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�The Petitioners had initially raised claims related to whether wetlands resources areas had been accurately delineated and claims with respect to aspects of the project that fell outside of MassDEP’s jurisdiction under the appealed SOC.  The Petitioners, however, conceded at the Pre-Screening/Pre-Hearing Conference that those claims could not be adjudicated in this appeal (and thus were not identified as issues for adjudication in the Pre-Screening/Pre-Hearing Conference Report and Order) because (1) this appeal is limited to what was approved in the SOC with respect to jurisdictional resource areas and (2) the wetlands delineation for the project is based upon an unappealed December 8, 2008 Order of Resource Area Delineation (“ORAD”).  That ORAD was extended from December 8, 2011 until December 8, 2013, by operation of the Permit Extension Act, which was enacted by Section 173 of Chapter 240 of the Acts of 2010.  See Matter of Tompkins-Desjardins Trust, Docket No. WET-2010-035, Recommended Final Decision (April 1, 2011) (discussing Permit Extension Act and preclusive effect resulting from failure to appeal an order), adopted by Final Decision (April 7, 2011).   





� According to the SOC Cover Letter (October 13, 2011), the Andover Wetlands Protection Regulations require minimum wetland replication ratio of 1:1 for IVWs.  MassDEP found that both the IVW replication area and the detention basin would not adversely impact the BVW. 


� Because Issue No. 3 was identified by MassDEP and the Applicant as an issue, I agreed to include it as an issue for adjudication even though neither of the Petitioners’ notices of claim nor the Pre-Hearing Statements included it as a claim. 


� There is a long line of decisions supporting the argument that Mr. Garesche’s appeal should be dismissed for the additional reason that he failed to comply with an order and to prosecute his appeal.  Matter of Chatwood, Docket No. 2011-007, Recommended Final Decision (June 7, 2011), adopted by Final Decision (June 14, 2011).  Given this and Mr. Garesche’s lack of standing, which he has not addressed, I will provide no further discussion regarding the failure to comply with orders and to prosecute as appropriate bases for dismissal.  





� As discussed earlier, my focus in this decision is solely upon the work that falls under the jurisdiction of the Act or Wetlands Regulations.  Among the claims I therefore do not address are those related to subcatchment area 1E and related work in that area—the area is outside of the Buffer Zone and BVW.


� In response to the Order to Show Cause, Petitioners Willis and Noakes provided no supporting calculations or sworn testimony, and made only a general claim based upon filings that their expert made in prior proceedings.  After the parties had briefed the standing issue, I entered an order staying the appeal and suspending all deadlines including the deadlines to submit pre-filed testimony.  I did this to conserve the resources of the parties.  Despite this order, Petitioners Willis and Noakes subsequently filed pre-filed testimony and argument which they claim supports their standing argument.  In light of my order staying the appeal and suspending the deadlines, the submitted testimony and argument shall be stricken.  Out of an abundance of caution, however, I have reviewed and considered the stricken testimony and argument.  Neither the evidence nor the argument bolster Petitioners’ Willis and Noakes position, even assuming I were to consider it.  The claims remain general and speculative and contradicted by the fundamental fact that the point source discharge will flow downgradient from all Petitioners’ properties.  There remains no claim how the alleged noncompliance at that discharge will impact the Petitioners’ properties.
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