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RECOMMENDED FINAL DECISION

Introduction

This matter was initiated as an appeal of a Groundwater Discharge Permit (“Permit”) issued by the Department of Environmental Protection (“the Department”) to the Town of Hopkinton (“the Town”) in connection with the construction and operation of the Town’s proposed wastewater treatment plant (“Plant”), and a Water Quality Certification (‘WQC”) issued by the Department pursuant to the water quality certification regulations, 314 CMR 9.00, in regard to activities conducted in wetlands and an intermittent stream to construct an access roadway and  water utility pipelines serving the Plant (“project”).  The Petitioner is the Cedar Swamp Conservation Trust, a non-profit corporation that advocates for and works to protect the Cedar Swamp watershed.
  On December 12, 2009 a Final Decision on Reconsideration adopted the Recommend Final Decision, denied the appeal of the Permit on the grounds that it complied with the applicable provisions of the groundwater discharge regulations and surface water quality regulations in effect at the time the Permit was issued, 314 CMR 6.07(2) and 314 CMR 4.04, respectively.  The Final Decision also adopted the Recommended Final Decision’s finding that the Petitioner lacked standing as an aggrieved party to appeal the WQC, pursuant to 310 CMR 9.10, because it had failed to introduce sufficient evidence of harm from the project.
  The Petitioner appealed the Final Decision to Superior Court.  Cedar Swamp Conservation Trust v. Massachusetts Department of Environmental Protection and Town of Hopkinton Department of Public Works, CA No. 10-00012, Middlesex Superior Court, (December 6, 2010). The Court affirmed the Final Decision as to the validity of the Permit, but ruled that it was an error of law to conclude that the Trust lacked standing because under the provisions of 314 CMR 9.01(10)(d), a qualified private organization with a mandate to protect the environment is not required to be aggrieved.  The appeal of the WQC was remanded for further deliberations.

Remand Proceedings  

A Pre-Screening Conference was convened in response to the Superior Court remand that was attended by counsel for the Department, the Town and the Petitioner.  At the Conference, the Town reiterated the position it had asserted at the outset of the appeal that the construction activities associated with the now completed installation of the water utilities were not subject to 314 CMR 9.00 jurisdiction as no dredged or fill material was discharged to the waters of the United States in the Commonwealth and, therefore, the project did not require a water quality certification.  In the prior proceedings, the Department had concurred with the Town’s contention that the project did not trigger 314 CMR 9.00 jurisdiction.
 The Department revised its previously held position and asserted that the project was subject to the regulation’s jurisdiction, but contended that in light of the application exceptions provision at 310 CMR 9.03 the project did not require a water quality certification.  In the course of discussing the reasons that the project did not require certification, the Department also reversed its assertions that the project’s activities were being conducted in an Outstanding Resource Water (“ORW”).  The Petitioner maintained as it had in the prior proceedings that the project was located in an ORW and required certification. It further reiterated its position that the WQC did not comply with the standards prescribed at 314 CMR 9.06 and 9.07, including in particular the criteria for an alternatives analysis.  It was agreed to by the parties that the legal issue of whether or not the project required a water quality certificate should be resolved by motion for summary decision in accordance with 310 CMR 1.01(11)(f) prior to addressing the legal issues surrounding the alternative’s analysis or the issuance of a post-Conference Order.  
The Town filed a Motion for Summary Decision accompanied by the affidavit of Paul J. McManus, a professional wetland scientist and environmental consultant. The Department filed a Motion for Summary Decision and Response to the Town’s Motion with two supporting affidavits from Department staff; Marcia Sherman, an environmental analyst and also an attorney whose responsibilities include drafting and promulgating revisions to and providing technical guidance and interpretation of the surface water quality regulations, 314 CMR 4.00, and Ken Chin, an environmental engineer who is responsible for reviewing permit applications for dredging and the discharge of fill pursuant to 314 CMR 9.00.  The Petitioner filed an Opposition to the Town’s and Department’s Motions and a Motion for Summary Decision accompanied by supporting documents including an affidavit from John Craycroft, a co-founder of the Trust, and an affidavit from Brian Morrison, a member of the Hopkinton residents’ group that intervened in the original appeal of the Permit. The Town and Department each filed a Response to the Petitioner’s pleadings to which the Petitioner responded.  

Standard of Review
The Adjudicatory Proceeding Rules, 310 CMR 1.01, provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See, 310 CMR 1.01(11)(f); Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision (November 8, 2005); adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).   When a motion for summary decision has been made and supported sufficiently, the burden shifts to the opposing party to show by competent evidence that there exists a disputed material factual issue. Matter of Drohan, Docket No. 95-083, Final Decision, 3 DEPR 39 (March 1, 1996).  In opposing a motion for summary decision, a party must present competent evidence and may not rely on speculative and unsupported assertions or legal arguments or critiques of the moving party's motion as insufficient to meet its evidentiary burdens. Matter of Town of Pelham Building Committee, Docket No. 98-054, Final Decision, 5 DEPR 127, 134 (Aug. 14, 1998), Matter of Lipkin, Docket No. 92-043, Final Decision, 2 DEPR 249 (December 22, 1995).  The opposing affidavit must present a "factual rejoinder," supported with competent evidence showing that the material facts purported by the moving party are not established, or are different than as alleged by the moving party. Matter of Toll Brothers, Docket No. 2007-052 and 055, Recommended Final Decision (April 3, 2008), quoting Town of Pelham, supra at 135, adopted by Final Decision (May 30, 2008). Where no material fact is genuinely in dispute, claims may be disposed of summarily without a hearing.  Matter of John O'Brien, Jr., Trustee, Scenic Heights Realty Trust, 4 DEPR 180, Final Decision (1997). 
In the situation where cross-motions for summary decision are filed, absent special circumstances, each motion must be considered separately, “drawing inferences against each movant in turn.”  See, Genieve King and others v. City of Boston, 71 Mass. App. Ct. 460 (2008), quoting Blackie v. Maine, 75 F.3d 716, 721 (1st Cir. 1996) (internal citation omitted).  Where both parties have moved for summary decision and “in essence there is no real dispute as to the salient facts or if only a question of law is involved,” summary judgment shall be granted to the party entitled to judgment as a matter of law. Cassesso v. Commissioner of Correction, 390 Mass. 419, 422 (1983).

Background Facts 
Initially the Town proposed that access to the Plant make use of an existing gravel road that had been constructed by the prior owner of a sand and gravel operation. The road included an intermittent stream crossing approved by the Hopkinton Conservation Commission (“HCC”) that which allowed for temporary fill and two 15” culverts to be placed in the stream.  The Town initially filed a water quality certification application that sought to replace the temporary crossing with permanent fill and culverts as well as the construction of water and force mains under the stream.  In the course of the Department’s review of the application, the project was revised to remove the existing fill and culverts and replace them with a bridge that spanned the stream, restore the stream bed, and conduct additional significant wetlands mitigation to account for shading impacts from the bridge.  The Town’s plans continued to include the installation of water utilities under the streambed at the location of the crossing. The project was also subject to the jurisdiction of the Wetlands Protection Act, M.G.L. c. 131, §40 (“WPA”) and the wetland regulations, 310 CMR 10.00. The Department issued a Final Order of Conditions that reflected the revised design.  See, Matter of Town of Hopkinton, Docket No. WET-2007-010 Recommended Final Decision (May 1, 2008), adopted by Final Decision, (May 30, 2008), affirmed on appeal Morrison v. Massachusetts Department of Environmental Protection, C.A. No. MICV2008-02876-B (Suffolk Superior Court, September 3, 2009). 
The intermittent stream is a tributary to the Whitehall Brook (“Brook”). The Brook is a Class B water and an Outstanding Resource Water (“ORW”) based on its listing as such in Table 18 of the Surface Water Quality Standards, 314 CMR 4.00 (“SWQS”).  
The cross motions for summary decision raise three issues:

1. Is the Department precluded from asserting in the current proceedings regulatory positions different from those it previously maintained? 
2. Was the project conducted in an ORW? 
3. Did the project require a WQC?
Issue 1: Revisions of the Department’s Position on its Regulations
The Petitioner’s affidavits refer to statements made by the Department staff, an internal Department e-mail, an excerpt from a transcript of the wetland adjudicatory proceeding, and other documents to support its assertion that prior to the filing of its summary decision motion the Department had expressed the opinion that the project was located in an ORW, including a statement to that effect in the WQC.  It argued that the Department’s revised contention that the stream and its associated wetlands are not an ORW creates a factual dispute that precludes deciding the validity of the WQC through a summary decision proceeding. There is no factual dispute that the Department has changed its regulatory position, and it concedes that it previously made an error in its representation that the stream and its wetlands were an ORW in the course of the proceedings on the WQC and the related wetlands appeal. 
As discussed in detail below, the Department’s affidavit describes the regulatory and factual  basis for its current position that the project is not located within an ORW.  The Petitioner’s affidavits contain no facts or expert opinions that establish a factual dispute with the statements made by the Department’s or the Town’s affiants. They proffer no facts or expert credible opinions that inform the issue of the appropriate regulatory classification of the stream and its wetlands or dispute the factual descriptions by either the Town’s or the Department’s affiants regarding the location of the stream and the Brook and their respective association to the surrounding bordering vegetated wetlands (“BVW”).  Neither do its submissions provide evidence that the Department’s prior representation on the project area’s water quality designation was based on a different set of facts than its current position. 
The Petitioner argues that the Department should be subjected to further discovery to determine the factual, legal or procedural basis for the change in its position. The Department’s affidavits and pleadings clearly set out the factual and regulatory basis for its current position. In response to a motion for summary decision, a request for discovery is misplaced. The burden rests on the Petitioner to present a "factual rejoinder," with competent evidence showing that the material facts are not established, contrary to what the moving party purported to show, or that the material facts are other than as the moving party alleged them to be.  Matter of Town of Pelham Building Committee, Docket No. 98-054, Final Decision, 5 DEPR 127, 135 (Aug. 14, 1998). I find that there is no dispute of facts that precludes a determination of the regulatory status of the stream. 

The Petitioner further contends that the Department’s alteration of its regulatory position on the stream’s ORW designation constitutes a “removal of a use or designation”, which pursuant to 314 CMR 4.03(4) requires public notice, the opportunity for a public hearing and a submission of information necessary to complete a Use Attainability Analysis.  I concur with the Department’s conclusion that the proceedings related to the project under the Wetlands Protection Act did not determine that the stream was an ORW.  In the Matter of Town of Hopkinton, supra, it was ruled that issues related to the project’s compliance with the Clean Water Act, M.G.L, c. 21, §§26 through 53 and 314 CMR 4.00, in particular, were not subject matters to be determined in a appeal of an approval issued under the WPA.  Although the WQC stated that the project was located in an ORW, the stream’s designation pursuant to 314 CMR 4.00 was not addressed in or material to the previous Recommended Final Decision, the Final Decision, or the Superior Court’s ruling on the Petitioner’s standing.  A water body’s designation as an ORW as set out in the SWQS Tables at 314 CMR 4.00 is a regulatory determination that must be made through the appropriate procedures and requirements applicable to the adoption and revision of regulations. See, M.G.L. c. 30A and the Clean Water Act.  Sherman Aff. §4.  The WQC could not affect a change in the regulatory classification of the Brook or its tributaries, and consequently a change in the Department’s legal position on whether the stream was an ORW in the context of an appeal of the WQC did not result in a change in its status or use under 310 CMR 4.03(4).  In reversing its position that the project was located in an ORW, the Department was not attempting to execute any of the actions set out in 314 CMR 4.03(4), nor was it revising the Brook’s status as an ORW.  
The Petitioner does not contend that the designation of the stream or the Brook was made other than by the interpretation and application of the SWQS to the project.  The Petitioner’s argument proceeds from the premise that application of the SWQS made by the Department at the time the WQC was issued and as previously represented by Department’s counsel are not subject to revision at this stage of the administrative appeal process. That premise is inherently inconsistent with the fundamental objective of an administrative appeal to obtain a final decision from the Commissioner, who may adopt, modify or reject a recommended decision. 310 CMR 1.01(14)(b).  To conclude otherwise would unduly prescribe the Commissioner’s authority to reject or revise the interpretation of a regulation made during the review of a permit application.  The Commissioner can reject a presiding officer's findings or conclusions with a "considered articulation of the reasons underlying that rejection." Morris v. Board of Registration in Medicine, 405 Mass. 103, 110-111 (1989); accord Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 928 N.E.2d 939 (2010); Bayer Corporation v. Commissioner of Revenue, 436 Mass 302, 306-310, 763 N.E.2d 1100 (2002). It also contradicts a core function of the administrative appeal process as a de novo review of the facts and law that may result in a permit being approved, denied or modified.  In the Matter of Russell Biomass, LLC , Docket No. 2008-116  Recommended Final Decision Following Interlocutory Remand Decision (July 1, 2010); adopted by Final Decision, (August 10, 2010); Matter of John T. Koska, Docket No. 2001-013, Recommended Decision on Motion for Reconsideration, 9 DEPR, 1, 2 (January 7. 2002) (A superseding order of conditions ”…can be changed or modified at the conclusion of the adjudicatory appeal, not because the Regional Office committed some transgression or omission during earlier review, but instead because the factual record during the appeal and the applicable law compel a different result”.) 

The Petitioner further argues that the Department’s reversal on the stream’s ORW status is not compatible with the rule of “reasoned consistency”, which proscribes agencies from acting on “whim or caprice” in rendering different decisions affecting the same party, citing Boston Gas Company vs. Department of Public Utilities, 367 Mass 92, 104-105 (1975) and Robinson v. Department of Public Utilities, 416 Mass 668 (1993). The preconditions for the application of the reasoned consistency rule is absent in the present case.  In Boston Gas Company, the Court dismissed the appellant’s claim that the DPU’s allowing him to intervene in a prior case created a “pattern of conduct” which the agency was bound to follow when it denied him standing in the matter on appeal. Similarly, in Robinson the Court was addressing a situation in which the DPU had issued multiple prior final decisions on an amortization factor affecting the utilities’ rate base and was proposing to prejudicially revise the rule affecting the appellant’s amortization factor in the middle of the amortization period.  In the present case, no final decision on the designation of the stream has been made as the WQC was appealed upon its issuance, and the Petitioner has not identified any other matter in which the stream’s classification was at issue. Significantly, the Petitioner has not pointed to any Department permit decision, policy, or adjudicatory ruling which contradicts the rationale the Department’s affiant sets out in concluding the stream was not an ORW.
  


The Petitioner’s Motion for Summary Decision is reduced to the contention that the Department is precluded from changing its position to guard against inconsistency. As previously noted, that argument ignores the de novo function of this proceeding. It is well settled that allowing the Department to reconsider its position in the course of an adjudicatory proceeding is the interest of a currently informed factual record and regulatory analysis upon which the Commissioner can consider in making a Final Decision.  See, e.g., Matter of Michael Gaspard, Docket No. 2006-155, Final Decision on Reconsideration (March 15, 2001); Matter of Capolupo, Docket No. 2000-097, Motion on Rulings (March 15, 2001); Matter of Luongo, Docket No. 91-001, Final Decision (February 7, 1996).  In the statement of that principle which arose in the context of the WPA, but applies equally well to the present case, it was ruled:
As the Department correctly observes, review at this stage is by an administrative law judge to determine whether the Department's decision to issue a superseding order conforms to the standards set forth in the Wetlands Protection Regulations. The Department is a party to the proceeding, and its obligation is to defend the interests of the Wetlands Protection Act, not as it saw them at the time it issued the superseding order, but as it currently sees the situation.  If it becomes convinced that the interests of the Act require it to take a different position from one that it had adopted previously, it should be allowed to do so….  Matter of Capolupo, supra at pages 4-5. 

As discussed in detail below, to the extent that the reasoned consistency rule is applicable, the current regulatory and factual rationale the Department advances for not designating the stream as an ORW is detailed in the Sherman affidavit.  That affidavit satisfies the standard that there is no preclusion for an agency to change its prior determination if the basis for the change in the agency’s position is adequately explained. Tofias v. Trustee v. Energy Facility Siting Bd, 435 Mass. 340, 349 (2001); Alliance to Protect Nantucket Sound v. Energy Facility Siting Council, 448 Mass. 45, 46 (2006); Robinson v. Department of Public Utilities, supra.  
Did the project impact an ORW?   

The Department relied on the affidavit of Marsha Sherman in support of its contention that the project did not impact an ORW.  As noted above, Ms. Sherman opined that the SWQS, 314 CMR 4.00, is the determinative regulatory source for the designation of a water body as an ORW. Sherman Aff. §§4 and 15.  Relying on the description of the Brook in Table 18 of the SWQS, she concludes that the Brook is a Class B ORW and, because there is no limitation in either the Boundary or Mile Point columns of the Table, that it is an ORW for its entire length.
 Sherman Aff. §9.  She further concludes that because the Table does not reference any tributaries to the Brook, its tributaries, including the stream, are considered “Other Waters” pursuant to 314 CMR 4.06(4). Sherman Aff. §11.   That regulation provides: “Unless otherwise designated above or unless otherwise listed in the tables to 314 CMR 4.00, other waters are Class B, and presumed High Quality Waters for inland waters and Class SA,….”.  She distinguishes this status from tributaries to Class A public water supplies which are per force also considered to be ORWs. 314 CMR 4.05(3)(a).  She therefore concludes that the stream is a High Quality Water, not an ORW.  Sherman Aff. §13
The determination as to whether the project constituted the discharge of fill into an ORW is not confined to the classification of the stream but also the classification of the wetlands impacted by the crossing. 314 CMR 4.06(2) provides: 

Wetlands bordering Class A Outstanding Resource Waters are designated Class A Outstanding Resource Waters. Vernal pools are designated Class B Outstanding Resource Waters. All wetlands bordering other Class B, SB or SA Outstanding Resource Waters are designated as Outstanding Resource Waters to the boundary of the defined area. All other wetlands are designated Class B, High Quality Waters for inland waters and Class SA, High Quality Waters for coastal and marine waters. (emphasis added)

While not addressed by the Department’s affiant, the Department’s memorandum indicates that the more broad definition of “bordering” in the wetland regulations
 was erroneously applied when the WQC was issued, leading to the conclusion that because there was a “vegetatively contiguous” area of BVW between the stream crossing and the Brook, the BVW at the crossing was an ORW.  DEP’s Response to Petitioner’s Opposition, page 12. The Department now contends that the proper application of the SWQS results in a more restrictive delineation of the area of BVW that qualifies as an ORW on the basis of its bordering a waterbody classified as an ORW.  As a result of its application of the SWQS, the Department contends that the BVW bordering the stream and impacted by the project do not constitute an ORW because they do not border the Brook.  

The SWQS do not define “bordering” and, therefore, the Department argues that its ordinary meaning instead of the more expansive meaning set out in the wetland regulations, should be applied. “Where no other definition is offered, ordinary words should be given their ordinary meaning.” Warcewicz v. Department of Environmental Protection, 410 Mass. 548, (1991). See also, Matter of Charles Van Loan, Docket No. WET 2009-067 Recommended Final Decision, (May 14, 2010); adopted by Final Decision (Date).  Matter of Quarry Hills Associates, Inc., Docket Nos. 97-110, 97-128, Final Decision, at 13, 5 DEPR 33, 36 (March 11, 1998).  Adopting that principle, the Department concludes that the term “bordering” in the context of the SWQS means “touching”. 
 Sherman Aff. §7.  “This means that if a wetland touches an ORW only at various points, then only portions of the wetland would be an ORW, but the entire wetland would not be.” Id. As the boundary of the defined area of the ORW is the Brook, only those portions of the wetland touching the Brook and across it to the wetland’s edge are also ORW. Sherman Aff. §14.   

The Department provided a large scale orthophoto map (Exhibit C) of the area on which it demarcated the stream crossing, the Brook, and the wetlands described by their dominant species, i.e. Shrub Swamp (SS) and Wooded Swamp Deciduous (WS1). The SS wetland band touches the Brook, while the WS-1 band runs behind it and up to the stream crossing. There is a small section of the WS-1 at its southern boundary that touches and crosses over the Brook. The Petitioner’s affiants did not dispute any of the mapped data or that the stream crossing is approximately 800 feet upstream from the Brook. McMannus Aff. §17.  Applying the Department’s definition of bordering to the project, Ms. Sherman identified the wetlands bordering the stream as WS1 and, consistent with SWQS designation of the stream, classified its BVW as Class B and high quality, except for that portion of the WS-1 that touched the Brook’s defined boundary which she defined as an ORW wetland.  Sherman Aff. §14.  The Town’s expert concurred with the Department’s conclusion on the non-ORW status of the wetlands impacted by the project, in part relying on a different ground than offered by Department, a rationale to which the Department took exception.
 

The Petitioner’s submission provides no credible factual evidence that contradicts the Department’s interpretation of the SWQS or its application of that interpretation to the geographical relationship between the stream, the Brook and their respective wetland resource areas in concluding that the project does not impact an ORW.  The Petitioner’s opposition to the motions for summary decision takes issue with the Town’s affiant’s description of the wetlands and again calls for further discovery, but “conjecture and speculation” do not suffice to meet the Petitioner’s burden to submit competent evidence that contradicts the grounds asserted by the moving party.   Matter of Town of Pelham Building Committee, supra at 130. 

I conclude that the Department’s application of the term bordering in the SWQS to be limited to the portion of the wetlands touching the boundary of the Brook is a reasonable interpretation that gives effect to the provision of 314 CMR 4.06(2) that designates wetlands as ORW “to the boundary of the defined area.”  The geographical limitation implicit in that qualifier distinguishes the designation of the Brook, a Class B ORW, from a Class A ORW’s boundary that includes the classified water body and its tributaries. 314 CMR 4.05(3)(a). The wetlands impacted by the project are limited to the area bordering the stream, which as a tributary to the Brook is beyond the defined area of the Brook’s ORW boundary. The Department’s delineation of the Brook’s ORW wetland is consistent with SWQS intent not to grant ORW status to the tributaries of Class B ORWs or the wetlands bordering their tributaries.  Extending ORW status to a tributary of the Brook would ignore the regulation’s confinement of a Class B ORW to the boundary of its defined area and extend the ORW wetlands designation based on the presence of wetlands vegetation or soils regardless of how far the resource area extended from the boundary of ORW waterbody.  That outcome would improperly disregard a clear distinction the regulation draws between the geographical extent of Class A and B ORWs. See, Entergy Nuclear Generation Company v. Department of Environmental Protection, 459 Mass. 319, 329 (2011) (“…nor we will interpret any statute to render any part of it superfluous or ineffective.”)  While not relevant to the Department’s application of the SWQS, the undisputed conclusion of the Town’s expert witness that the wetlands at the site of project do not have a hydrologic connection to the Brook’s wetlands reinforces the logic of the Department’s position.  It is also worth reiterating the conclusion of the prior Recommended Final Decision that the work being performed at the crossing would result in the remediation of the stream along with significant wetlands replication, and at no point in this proceeding has the Petitioner submitted any evidence that the stream or the Brook would be adversely impacted by the activities associated with the installation of the utilities.   

Based on the credible evidence presented in the affidavits accompanying the Department’s and the Town’s motions and the absence of any credible evidence to the contrary from the Petitioner, I find that the activities associated with the construction of the project at the crossing of the stream did not occur within an ORW.   
Is a WQC Required?

The regulations at 314 CMR 9.04(1) and (12) respectively provide, in relevant part, that a water quality certification is required if any activity subject to 310 CMR 10.00 will result in the loss of more than 5,000 square feet of cumulatively of bordering vegetated wetlands, or will result in dredging or dredged material disposal of more than 100 cubic yards not meeting the requirements of 314 CMR 9.03(3).   314 CMR 9.03(3) exempts dredging and dredged disposal of less than 100 cubic yards subject to an Final Order of Conditions and compliance with the Army Corp of Engineers Category One General Programmatic Permit.  314 CMR 9.03(1) provides that a certification need not be obtained if the activities are conducted in compliance with a Final Order of Conditions and result in wetlands loss of less than 5,000 square feet.  
Dredging is defined at 314 CMR 9.02 to mean in relevant part: “The removal or repositioning of sediment or other material from… below the mean high water mark for inland waters.  Dredging shall not include activities in bordering…vegetated wetlands.”    Sediment is defined in relevant part to mean: “All inorganic or organic matter…situated…below the upper boundary of a bank as defined at 310 CMR 10.54(2), which abuts and confines a water body.”  

Dredged material is defined, in relevant part to mean: “Sediment and associated materials that are moved from…below the high water mark…during dredging activities.” Discharge of dredged or fill material means in relevant part: “Any addition of dredged or fill into, including any redeposit of dredged material within, waters of the United States within the Commonwealth. The term includes, but is not limited to: direct placement of fill, including any material used for the primary purpose of changing the bottom of the elevation of a wetland or water body.”

The WQC summarizes the history of the project’s access road including a reference to the Plant’s utilities crossing the stream and describes the design’s transition from the construction of permanent culverts that would have filled in excess of 2,400 square feet of BVW to the final design approved in the Final Order of Conditions that replaced the culverts with a bridge and restored the stream and wetlands. The WQC does not reference the specific provision of 314 CMR 9.04 pursuant to which it was issued or describe activities that make it apparent which subsection of the regulation was invoked in light of the final design changes.  
In recounting the procedural history of the case, the Town’s summary decision motion indicates that its initial plan proposed to discharge fill in excess of 5000 square feet of BVW that required an individual WQC.  However, filling that area of BVW is not permitted in the absence of obtaining a variance (310 CMR 10.55(4)(b)), and the record is silent that any such request was submitted.
  The WQC also refers to an initial proposal to fill less than approximately 2,400 square feet of wetlands.  314 CMR 9.04 (1) requires a water quality certification where the filling is in excess of 5000 square feet and 314 CMR 9.04(4) requires a certification where the discharge is not subject to the Wetlands Protection Act neither of which appear to be applicable to the initial stream crossing proposal. 
Neither the WQC nor the Department’s prior pleadings reference the provision in 314 CMR 9.04(2) governing discharges of fill in an ORW as the regulatory basis to issue the certificate. 
Prior to the Court’s remand, the Department’s position in this proceeding was that the bridge span, which eliminated the discharge of fill associated with the road’s crossing, negated the need to issue the WQC.  A Department affidavit filed in connection with its motion for summary decision filed prior to remand stated that the utility project no longer required a water quality certificate pursuant to the provisions 314 CMR 9.03 without further clarification of which subsection of the regulations was applicable to the subject matter addressed in the WQC.  In light of the factual and regulatory ambiguity surrounding the utility construction component, I denied the Department’s and the Town’s prior requests for summary decision seeking that the WQC be vacated.  

The design plan approved under the WQC described the utilities installation as “…under [the] stream…by open trench cut or similar approved method, upland based method that does not impact wetland resources.” Exhibit 2, ENV-13, note 3 and Plan ENV-7 and 8 depicts a 6” force main and 8” water main emerging from under the roadway just prior to the bridge, traversing the stream just outside the spanned area, and then resuming their path under the road on the other side of the bridge.
  The Town’s Exhibit 3 depicts a profile of the water and force main utilities traversing under the stream in the area of the bridge span with the existing culverts in place.  The Town’s affidavit described that: “All work occurred below the ground surface, and then the ground surface was restored…. All the work occurred below the lower boundary (elevation) of the LUW [Land Under Water] as defined at 310 CMR 10.56(2)(c). Simply put, the utilities were installed in the ground, not in the location where there is surface water (even seasonally). McManus Aff. §24  The pipe installations were designed at last [sic] 4 feet below the native and restoration elevation of the wetland and intermittent stream. It was only after the pipes were installed and backfilled that the wetland restoration actually took place.” McManus Aff. §25.  

The Town contends that based on those facts the project does not trigger 314 CMR 9.00 jurisdiction. It asserts that the regulatory definition of dredging does not include dredging beneath the stream because dredging is limited to the removal and reposition of material below the high water mark of a water body subject to the regulation’s jurisdiction.  It does not deny that there was a discharge of material in connection with the project, but contends that the filling does not constitute the discharge of fill triggering the regulation’s jurisdiction since the filling did not change the bottom elevation of the wetland or stream and all the work took place below the ground surface and the boundary of LUW and not within jurisdictional waters of the Commonwealth.
The Department views the activities described by the plan and affidavit to be dredging and the discharge of dredged material subject to the regulation’s jurisdiction. The Department’s affiant concludes that using the open trench or similar approved method to install sewer lines under a stream meets the regulatory definition of dredging.  He reads Mr. McManus’ description of the installation to establish that sediment from the stream was removed during “the open trench cut” and the backfilling (i.e. redeposit) with dredged material meets the regulation’s definition of a discharge of dredged material. Chin Aff. ¶ III 2. 
The factual details in the construction techniques that would facilitate a resolution of the jurisdictional issue remain, as they have been throughout this proceeding, frustratingly oblique.
 The Town’s affidavit provides no information on the installation method.  The notes in the WQC’s plan refers to the open trench cut or similar approved method from which one could conclude that trenches were excavated down through the stream bed to a depth of 4-5’ in which the utility pipelines were placed.
  Contradicting that conclusion are statements by the Town’s affiant that all work took place below the surface
 and the temporary fill was removed after the utilities were installed. The analogous ambiguity is present in Mr. McManus describing the trench being backfilled, a term consistent with filling in an open trench and also representing that there was no change to the stream bed as result of the installation. 

Had the installation been accomplished by cutting an open trench down through the stream bed and then filling the trench back up to the surface, I would find the Town’s jurisdictional arguments without merit in regard to the applicability of the definitions of dredging and disposal of dredged material at 314 CMR 9.02 to those activities.  Alternatively, if the utilities were installed by a method that did not disturb the stream bed’s surface, whether that activity constituted dredging appears to turn on the question of whether the material removed or repositioned to accommodate the pipelines constituted sediment, which is defined to include all material located “…below the upper boundary of a bank as defined at 310 CMR 10.54(2), which abuts and confines a water body.”  As that definition does not set a lower boundary limit of a water body’s sediment, it is more than arguable that the removal and repositioning of material below the stream bed constituted dredging.     
However, statements in the Department’s affidavit referencing the open trench cut or similar approved method leads me to conclude that its opinion that the project engaged in dredging and the disposal of dredge material was grounded in the assumption that the utility installation was accomplished by an open excavation through the stream bed.  It would be feasible to parse the representations in the Town’s affidavit in order to draw inferences to resolve possible internal inconsistencies and support the assumptions the Department appears to have relied on.  Resolving apparent factual inconsistencies by weighting the supporting evidence is not an acceptable course of action in reviewing motions for summary decision. Kelley v. Rossi, 395 Mass. 659, 663 (1985) (trial judge improperly weighed evidence and made findings of fact in making summary judgment ruling); Petchel v. Collins, 59 Mass. App. Ct. 517, 521 (2003) (trial judge improperly granted summary judgment to defendant by weighing evidence submitted by plaintiff in support of negligence claim).  
It is not necessary, however, to resolve the factual or legal disputes over the scope of the regulation’s jurisdiction in order to substantively rule on the motions because the Town and Department concur that a WQC is not required albeit for different reasons.   The Department asserts 314 CMR 9.00 jurisdiction over the project but contends that a WQC is not required pursuant to the exceptions for a certification set out at 314 CMR 9.03(1) and (3) or alternatively the exception for construction of utilities in 9.06(3)(f) in the event that the stream is determined to be an ORW.
  The Department’s affiant concludes that based on the information he has reviewed, the volume dredged is less than 100 cubic yards, less than 5,000 square feet of BVW was altered, there is valid Final Order of Conditions, and the work qualifies for a PGP.  Chin Aff. §4. Therefore, the Department determined that the work did not require a water quality certification in accordance with 310 CMR 9.03(1) and (3). Id.  
There are sufficiently detailed plans on record and other information upon which Mr. Chin could make a fact-based assessment of the volume of material impacted by the utility installation considering his over four years experience in reviewing dredging projects. His conclusion is not contradicted by any facts or credible opinions in either the Town’s or the Petitioner’s affidavits.  There is no genuine issue of material fact that precludes reaching a final decision on the merits since whether it is concluded that the project was not subject to the regulation’s jurisdiction or that it was within jurisdiction but qualified for a regulatory exception to obtaining a water quality certification, the substantive legal conclusion that the WQC was not required is the same. 
Conclusion

I conclude based on the location, the nature and the extent of the activities comprising the project, a water quality certification was not required and therefore the project is not subject to the provisions of 314 CMR 9.06 and 314 CMR 9.07 regarding the criteria for the evaluation of applications of dredging and dredged or fill material management. I recommend that the Department’s Motion for Summary Decision be granted.  As the project has already been constructed, I conclude there is no need to vacate the WQC. 
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Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
� A group of Hopkinton residents who were organized as the Fruit Street Ten Citizens Group was considered an intervenor, pursuant to 310 CMR 1.01(7)(d), and  was a party to the initiation of the appeal, but is not a party to the current remand proceeding. 


� The Final Decision on Reconsideration amended Condition No. 4 of the WQC to add that the activities related to the installation of the pipelines and other utilities not adversely impact the intermittent stream. 


� The Department asserted that because the fill material being removed from the stream as part of the plan to replace the culverts with a bridge “…will not be replaced in the wetlands…there is no discharge of dredged or fill material within the meaning of 310 CMR 9.02 only the removal of fill material.” See, Department of Environmental Protection’s Response to the Applicant, Town of Hopkinton’s Motion for Summary Decision, page 4.


� The Petitioner’s citation of Rosing v. Teacher’s Retirement System, 428 Mass. 283, 290(2010) is inapposite to this issue. In Rosing, the Court was distinguishing between the greater deference it would accord to an agency’s long standing construction of ambiguous statutory language and the lesser weight it would accord to an interpretation developed in the course of the litigation at bar.  


�  The Town’s affiant at one point in his testimony appears to concur with the Department’s position in noting that because there is no Mile Point listed in the Table he considers the ORW designation to apply to the entire length of the Brook. McMannus Aff. §16. Subsequently, he refers to the depiction of the ORW in the Outstanding Resource Water-March  2010 GIS data layer map.  McMannus Aff. §18.  He opines that based on the mapping, the stream is not within the mapped ORW. The Department notes that it is only the listing in the SWQS that is determinative of the boundary of the ORW. Sherman  Aff. §5.


�  310 CMR 10.04: Bordering means touching. An area listed in 310 CMR 10.02(1)(a) is bordering on a water body listed in 310 CMR 10.02(1)(a) if some portion of the area is touching the water body or if some portion of the area is touching another area listed in 310 CMR 10.02(1)(a) some portion of which is in turn touching the water body.





� Bordering: to touch at the edge or boundary.  Webster’s Ninth New Collegiate Dictionary (1991).


� The Town’s expert opined that the wetlands bordering the stream were not part of the ORW because of their hydrologic connection to stream and not to the Brook.  McMannus Aff. §§20-21.  The Department’s expert concluded that a wetland resource area’s hydrologic connectivity to an ORW is not determinative of its ORW status. Sherman  Aff. §19.  


� The affidavit of Martin Jalonski, the Department’s witness in the prior proceedings, stated that the initial Order of Conditions issued by the HCC allowed a total of 2,125 square feet of BVW to be filled in connection with the access road crossing. Jalonski Aff. §6 filed in support of the Department’s Response to the Applicant’s Motion of Summary Decision (April 24, 2009). 


� It may be that utilities are installed under the stream bed directly under the span and the rendering of the utilities’ route outside of the span was required to depict them on the plans.   


� See, Ruling and Order on Motion to Dismiss, Summary Decision, Plan Change and Amend the Complaint (June 12, 2009) at pages 16-17.


� See, e.g, California Department of Transportation, Design Information Bulletin No.83-1 §9.1 Replacement, ¶ 9.1.2.1 Open Cut (Trench Method), “The open cut trench method is the most commonly used method for replacing a culvert. The general procedure is to excavate a trench and remove the existing culvert, prepare the appropriate bedding for the new culvert, install the new culvert and fill the trench around the pipe with either slurry/flowable type material or with compacted lifts of soil.”


� Somewhat compounding the confusion is the Town’s contention that the work occurred below the lower boundary of LUW citing 10 CMR 10.56(2)(c), which defines the LUW boundary as the mean annual low water mark. That definition delineates the upper not the lower boundary as the resource areas being protected are the water channels substrate and plant community. See, 310 CMR 10.56(1). Consistent with this interpretation, the upper boundary of LUW equates to the lower boundary of inland water banks. See, 310 CMR 10.54(2)(c). 





� As I have determined that the stream is not an ORW, I do not need to determine the applicability of this provision. I note, however, that the provision requires a span or other bridging technique to be exempt from the regulation’s other requirements.  While the access road is bridged over the stream, the utilities were trenched under the stream.
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