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INTRODUCTION
In these consolidated appeals, the Petitioner, West Meadow Homes, Inc., challenges two enforcement orders that the Western Regional Office (“WERO Office”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on February 26, 2009 for purported violations of the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The WERO Office issued the enforcement orders in connection with the Petitioner’s real estate development project at Lot 14, Griffin Estates, Piper Road, West Springfield, Massachusetts (“the Site”).  Specifically, the Petitioner challenges:

(1)
a Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that requires the Petitioner to pay a penalty of $6,000.00 for its purported wetlands violations at the Site (Docket No. 2009-023); and

(2)
a Unilateral Administrative Order (“UAO”) requiring the Petitioner to correct the purported wetlands violations at issue (Docket No. 2009-024).


Both the PAN and UAO assert that the Petitioner violated 310 CMR 10.55(4) by failing to maintain proper erosion controls at the Site, resulting in sediment being deposited in Bordering Vegetated Wetlands (“BVW”), a protected wetlands area.  PAN, ¶ 4.E; UAO, ¶ 5.E.   The PAN and UAO also assert that the Petitioner violated G.L. c. 131, § 40, ¶ 32 by failing to comply with a May 2008 Enforcement Order issued by the West Springfield Conservation Commission (“WSCC”) directing the Petitioner to correct its wetlands violations.  Id.  

The Petitioner denies having committed any wetlands violations and contends that the $6,000.00 penalty that the Department has imposed for the violations is excessive and poses a financial hardship for the Petitioner.  See Petitioner’s March 16, 2009 Appeal Notice appealing UAO, at pp. 1-2;  Petitioner’s March 16, 2009 Appeal Notice appealing PAN, at pp. 1-2; Pre-filed Direct Testimony of Zed Griffin, President/Treasurer of West Meadow Homes, Inc. (October 19, 2009) (“Mr. Griffin’s PFT”), ¶¶ 1-4, at pp. 1-4.    
The issues for resolution at the Adjudicatory Hearing (“Hearing”) to resolve these appeals were the following:

(1) Whether the Petitioner committed the wetlands violations that the Department asserted in the PAN and UAO? (The Department had the burden of proof on this issue);
(2) Whether the Department properly assessed the $6,000.00 penalty amount in the PAN pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25? (The Department had the burden of proof on this issue);
 and
(3) Whether the Petitioner lacks the financial ability to pay the $6,000.00 penalty 
amount?  (The Petitioner had the burden of proof on this issue).
Prior to the Hearing, the parties filed sworn Pre-filed Testimony (“PFT”) of several witnesses in support of the parties’ respective positions in the case.  The Department submitted the PFT of Karen Hirschberg (“Ms. Hirschberg”), a wetlands specialist in the Department’s WERO Office, and the Petitioner submitted the PFT of its President, Zed Griffin (“Mr. Griffin”).  See Pre-filed Direct Testimony of Karen Hirschberg for the Department of Environmental Protection (August 25, 2009) (“Ms. Hirschberg’s PFT”); Mr. Griffin’s PFT.  Ms. Hirschberg and Mr. Griffin attended the Hearing and were cross examined on their PFT.
  
Based on the evidence introduced at the Hearing, I recommend that the Department’s Commissioner issue a Final Decision upholding the wetlands violations that the Department asserted in the PAN and the UAO because the Department proved that the Petitioner committed the wetlands violations.  See infra, at pp. 3-6, 8-16.  I also recommend that the Commissioner’s Final Decision uphold the corrective measures that the UAO required the Petitioner to undertake because the measures are reasonable remedial measures to restore BVW at the Site that was degraded as a result of the Petitioner’s failure to have proper erosion control measures at the Site.  Id.  I recommend, however, that the Commissioner’s Final Decision vacate that portion of the PAN assessing a $6,000.00 penalty against the Petitioner for the wetlands violations because the Department did not prove that it considered all 12 factors required of penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25.  See infra, at pp. 6-8, 16-21.  
STATUTORY AND REGULATORY FRAMEWORK

I.
THE PURPOSE OF THE MWPA AND THE WETLANDS REGULATIONS
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to
regulate activities affecting wetlands areas in a manner that promotes a number of interests.  G.L. c. 131, § 40; 310 CMR 10.01(2).  These interests are:

(1)
protection of public and private water supply;

(2)
protection of ground water supply;

      (3)
flood control;
(4)
storm damage prevention;
(5)
prevention of pollution;

(6)
protection of land containing shellfish;

(7)
protection of fisheries; and 

(8)
protection of wildlife habitat.

Id.

 A.
BVW
The wetlands areas protected by the MWPA and the Wetlands Regulations include BVW.  310 CMR 10.02; 310 CMR 10.04; 310 CMR 10.55; In the Matter of Town of Hopkinton, OADR Docket No. WET-2007-010, Recommended Final Decision, 15 DEPR 203, 205 (May 1, 2008), adopted as Final Decision (May 30, 2008), affirmed, Morrison v. Massachusetts Department of Environmental Protection, Middlesex Superior Court, C.A. MICV2008-02876 (October 16, 2009).  The Wetlands Regulations define BVW as:

freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs. [BVW] are areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants. The ground and surface water regime and the vegetational community which occur in each type of freshwater wetland are specified in [the MWPA].
310 CMR 10.55(2)(a); Hopkinton, supra, 15 DEPR at 205.  BVW are likely to be significant to the wetlands interests of public or private water supply, ground water supply, flood control, storm damage prevention, prevention of pollution, and protection of fisheries and to wildlife habitat.  310 CMR 10.55(1); Hopkinton, supra, 15 DEPR at 205.  “The plants and soils of [BVW] remove or detain sediments, nutrients (such as nitrogen and phosphorous) and toxic substances (such as heavy metal compounds) that occur in run off and flood waters.”  Id.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,
dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32 (emphasis added); 310 CMR10.02(2)(a).  The statute and the Regulations also prohibit any person from “leav[ing] in place [any] unauthorized fill [in a protected wetlands area], or otherwise fail to restore illegally altered [wetlands] to [their] original condition, or fail to comply with an enforcement order issued pursuant to [the statute and the Regulations].”  Id. “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] requires the filing of a Notice of Intent” (“NOI”) with the permit issuing authority.  310 CMR10.02(2)(a).


B.
Buffer Zone
Some wetlands protected by the MWPA and the Wetlands Regulations, including

BVW, have a Buffer Zone that is defined as an area of land extending 100 feet horizontally outward from the boundary of any protected wetlands.  310 CMR 10.02(2)(b); 310 CMR 10.04; In the Matter of Diane Mercadante, OADR Docket No. WET-2009-029, Recommended Final Decision (November 12, 2009), at pp. 9-10, adopted as Final Decision (November 23, 2009).  The Wetlands Regulations at 310 CMR 10.53(1) set forth the standards for work in a Buffer Zone adjacent to a wetlands area.  Id.  The regulation provides that the local Conservation 
Commission and the Department:

shall impose conditions to protect the interests of the [MWPA] identified for the adjacent [wetlands] area. . . . The issuing authority may consider the characteristics of the buffer zone, such as the presence of steep slopes, that may increase the potential for adverse impacts on [the adjacent wetlands] areas.  Conditions may include limitations on the scope and location of work in the buffer zone as necessary to avoid alteration of [the adjacent wetlands] areas.  The issuing authority may require erosion and sedimentation controls during construction, a clear limit of work, and the preservation of natural vegetation adjacent to the [protected wetlands] area and/or other measures commensurate with the scope and location of the work within the buffer zone to protect the interests of the [MWPA]. . . . 

310 CMR 10.53(1).

II.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE
            PENALTIES FOR ENVIRONMENTAL VIOLATIONS  

The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A,
§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed wetlands violations under the MWPA and the Wetlands Regulations.  In the Matter of Margot Xarras, OADR Docket No. 2008-005, Recommended Final Decision (August 20, 2010), 2010 MA ENV LEXIS 49, at 24-25, adopted as Final Decision (August 25, 2010).  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1); Xarras, supra, 2010 MA ENV LEXIS 49, at 24.  

Generally, the Department “may assess a civil administrative penalty on a person who

fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12; Xarras, supra, 2010 MA ENV LEXIS 49, at 24-25.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21ª, § 16; 310 CMR 5.14; Xarras, supra, 2010 MA ENV LEXIS 49, at 25.  

“Willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  Xarras, supra, 2010 MA ENV LEXIS 49, at 25-26; In the Matter of Franklin Park, Docket No. 2010-016, Recommended Final Decision (February 24. 2011), adopted by Final Decision (March 9, 2011) (citing cases).  As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  In the Matter of Act Abatement Corp., OADR Docket No. 2007-101, Second Recommended Final Decision (January 5, 2011), 2011 MA ENV LEXIS 2, at 29-33, adopted as Final Decision (January 7, 2011).  These 12 factors are discussed infra, at pp. 16-21 in connection with resolution of the issue of whether the Department properly assessed the $6,000.00 penalty against the Petitioner for its purported wetlands violations.  

DISCUSSION

I.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER 


COMMITTED THE WETLANDS VIOLATIONS ALLEGED IN 

THE PAN AND THE UAO.

At the Hearing, the Department proved through the testimonial, documentary, and
photographic evidence of its witness, Ms. Hirschberg, that the Petitioner committed the wetlands violations alleged in the PAN and the UAO.  Mr. Griffin’s testimonial and documentary evidence that the Petitioner did not commit any wetlands violations was not persuasive.  Based on the evidence introduced at the Hearing, I find the following:
The Petitioner is a real estate development company based in West Springfield, Massachusetts (“West Springfield”).  Ms. Hirschberg’s PFT, ¶¶ 12-13; Mr. Griffin’s PFT, ¶¶ 1-4, at pp. 1-4.  The Petitioner is the developer of a residential subdivision on Piper Road in West Springfield.  Id.  The Site is part of the development.  Id.


In January 2007, the Petitioner filed an NOI with the WSCC in accordance with the MWPA and the Wetlands Regulations seeking approval to construct a detention basin in the Buffer Zone to BVW at the Site.  Ms. Hirschberg’s PFT, ¶¶ 13-14; Exhibits 4-6, 8 to Ms. Hirschberg’s PFT; PAN, ¶ 4.A; UAO, ¶ 5.A.  The proposed detention basin was associated with the Petitioner’s construction of a subdivision roadway at the Site.  Id.


In June 2007, the WSCC issued an Order of Conditions (“OOC”) under the MWPA and
the Wetlands Regulations approving the Petitioner’s proposed work subject to a number of conditions.  Id.  The conditions included General Conditions 16 and 17, which respectively provided as follows:

16. Prior to the start of work, and if the project involves work adjacent to [BVW], the boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden stakes or flagging.  Once in place, the wetland boundary markers shall be maintained until a Certificate of Compliance has been issued by the [WSCC].

17. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully stabilized with vegetation or other means.  At no time shall sediments be deposited in a wetland or water body.  During construction, the applicant or his/her designee shall inspect the erosion controls on a daily basis and shall remove accumulated sediments as needed.  The applicant shall immediately control any erosion problems that occur at the site and shall also immediately notify the [WSCC], which reserves the right to require additional erosion and/or damage prevention controls it may deem necessary.  Sedimentation barriers shall serve as the limit of work unless another limit of work line has been approved by [the OOC].  
Ms. Hirschberg’s PFT, ¶¶ 13-14; Exhibit 4, at p. 5, and Exhibits 5, 6, 8 to Ms. Hirschberg’s PFT; PAN, ¶ 4.A; UAO, ¶ 5.A.


After receiving the OOC, the Petitioner commenced construction at the Site but failed to maintain proper erosion controls as required by the OOC.  Ms. Hirschberg’s PFT, ¶¶ 13-14; Exhibit 4, at p. 5, and Exhibits 5, 6, 8 to Ms. Hirschberg’s PFT; PAN, ¶ 4.B; UAO, ¶ 5.B.  The Petitioner’s failure to maintain proper erosion controls resulted in the disposition of sediment in the BVW at the Site on several occasions in violation of OOC, the MWPA, and the Wetlands Regulations.   Id.  This prompted the WSCC to issue an Enforcement Order on May 14, 2008 (“the WSCC’s May 2008 Enforcement Order”) directing the Petitioner to employ an engineer or wetlands consultant to prepare and submit to the WSCC a volumetric assessment of the siltation impacts to the BVW caused by the lack of adequate erosion controls at the Site.  Ms. Hirschberg’s PFT, ¶ 14; Exhibit 4, at p. 5, Exhibits 5, 6, 8 to Ms. Hirschberg’s PFT; PAN, 
¶ 4.B; UAO, ¶ 5.B.
  The WSCC’s May 2008 Enforcement Order required the Petitioner to 
submit the volumetric assessment to the WSCC by May 28, 2008.  Id.  


The Petitioner did not comply with the WSCC’s Enforcement Order, and, as a result, the WSCC requested the Department’s assistance in the matter on May 30, 2008.  Ms. Hirschberg’s PFT, ¶¶ 13-14; Exhibits 6, 8 to Ms. Hirschberg’s PFT; PAN, ¶ 4.C; UAO, ¶ 5.C.  On June 11, 2008, Ms. Hirschberg inspected the Site on behalf of the Department.  Ms. Hirschberg’s PFT, 

¶ 15; PAN, ¶¶ 4.D, 4.E; UAO, ¶¶ 5.D, 5.E.  Also present during the inspection were the Petitioner’s President, Mr. Griffin, and several members of the WSCC and its agent, Karen Leigh (“Ms. Leigh”).  Id.    

During the inspection, Ms. Hirschberg observed inadequate erosion controls at the Site and the BVW that had been impacted as a result.  Id.  Ms. Hirschberg took photographs of her observations at the Site.  See Photographs in Exhibit 9 to Ms. Hirschberg’s PFT.  During the inspection, Mr. Griffin acknowledged that the erosion controls at the Site had failed, but nevertheless claimed that the Petitioner was not at fault because the drainage system at the Site was not yet operational when a storm event caused stormwater runoff to flow down the paved subdivision roadway, overwhelm the erosion controls, and flow into the BVW.  Ms. Hirschberg’s PFT, ¶ 15.  Although he admitted that sediment was present in the BVW as a result of the failed erosion controls, Mr. Griffin did not believe that the sediment was problematic.  Id.
During the inspection, Ms. Hirschberg observed remnants of blue flagging noting the
boundary of the BVW at the Site.  Id.  She also observed sediment on the down gradient side of this flag location in the BVW.  Id.  Ms. Hirschberg also observed sediment further into the BVW at the base of a stand of Sensitive Fern (Onoclea Sensibilis), a common wetlands indicator species.  Id.; Exhibit 9-C to Ms. Hirschberg’s PFT.  She also observed a seasonally ponded area within the BVW that contained sediment.  Ms. Hirschberg’s PFT, ¶ 15; Exhibit 9-D to Ms. Hirschberg’s PFT.  Mr. Griffin contended that the sediment in question was not problematic because it was the same material that already existed under the dark surface layer in the BVW.  Id.  David Abbott (“Mr. Abbott”), a WSCC Commissioner who attended the inspection, performed several auger borings in that area and confirmed that the sediment was a few inches deep in the main fill area within the BVW.  Id.  Everyone present during the inspection, including Mr. Griffin, were able to identify the BVW soil surface under the fill by its dark coloration (due to the presence of organic matter) typical of the A-horizon of a soil and also by the remnants of leaves and vegetation.  Id.  As a result of this observation, Ms. Hirschberg and the WSCC representatives agreed that restoration of this wetlands area by the Petitioner was necessary to rectify the damage caused to area by the inadequate erosion controls at the Site.  Id.     

During the inspection, Ms. Hirschberg discussed with Mr. Griffin the WSCC’s May 2008 Enforcement Order.  Ms. Hirschberg’s PFT, ¶ 15.  She asked Mr. Griffin if the Petitioner had complied with the Order’s requirement that the Petitioner employ an engineer or wetlands consultant to prepare and submit to the WSCC a volumetric assessment of the siltation impacts to the BVW caused by the inadequate erosion controls at the Site.  Id.  Mr. Griffin confirmed that the Petitioner had not complied with that requirement.  Id.  In response, Ms. Hirschberg informed Mr. Griffin that the Petitioner was required to comply with the Order and that the Petitioner should also submit a proposed wetlands restoration plan to the WSCC and the Department.  Id.  In response, Mr. Griffin stated that the Petitioner would have its wetlands consultant, Joseph Petronino (“Mr. Petronino”), provide that information to the WSCC and the Department.  Id.

On June 18, 2008, one week after Ms. Hirschberg’s inspection of the Site, the Petitioner submitted an undated report to the WSCC prepared by Mr. Petronino that set forth the measures that the Petitioner had purportedly taken to stabilize the problem areas on the Site.  Ms. Hirschberg’s PFT, ¶ 16; Exhibit 7 to Ms. Hirschberg’s PFT.  Mr. Petronino’s report also set forth the Petitioner’s proposed remediation measures to the impacted Buffer Zone and BVW at the Site.  Id.  Mr. Petronino’s report, however, contained minimal information regarding the siltation impacts to the BVW caused by the inadequate erosion controls at the Site.  Id.  The report only stated that “[t]here [was] approximately 2 cubic yards of sand/silt to a depth of 3 to 4 inches in the impacted [BVW] area” and 4 cubic yards deposition in the Buffer Zone.  Id.; Exhibit 7 to Ms. Hirschberg’s PFT, at p. 2; Exhibit 11 to Ms. Hirschberg’s PFT.

On or about June 23, 2008, the WSCC’s agent reported to the Department that she had inspected the Site on that date and observed more sediment in the BVW caused by additional erosion control failures at the Site.  Ms. Hirschberg’s PFT, ¶ 18.  On the following day, June 24, 2008, the Department issued an Enforcement Order (“the Department’s June 2008 Enforcement Order”) directing the Petitioner to “cease and desist from any activity affecting the Buffer Zone and/or [wetlands] resource areas” at the Site, and to comply with the WSCC’s May 2008 Enforcement Order within 10 business days of the Department’s June 2008 Enforcement Order.  Ms. Hirschberg’s PFT, ¶ 17; Exhibit 8 (¶¶ 1-2) to Ms. Hirschberg’s PFT.

The Department’s June 2008 Enforcement Order also required the Petitioner to submit a proposed wetlands restoration plan to the Department within 10 business days of the Order “to remove the deposited sediment from the [BVW] and adjacent Buffer Zone, and [to] restore the impacted wetland[s].”  Exhibit 8 (¶ 3) to Ms. Hirschberg’s PFT.  The Restoration Plan “[was to] be prepared by a qualified wetland[s] scientist and [to] include a narrative description of work, a plan view drawing depicting the impacted [wetlands] area, and a proposed schedule of restoration activities.”  Id.  The Restoration Plan “[was also to] provide for the hand removal of the sediment plume within the BVW and any other restoration activities needed to return the impacted area to its original condition.”  Id.  The Petitioner’s wetlands scientist “[was] to monitor the ‘replacement area’ for a period of at least two (2) consecutive growing seasons beginning on the first full growing season after implementation of the ‘Restoration Plan.’”  Exhibit 8 (¶ 5) to Ms. Hirschberg’s PFT.  The Petitioner did not appeal the Department’s June 2008 Enforcement Order.  Ms. Hirschberg’s PFT, ¶ 17.  

On July 8, 2008, the WSCC’s agent inspected the Site and observed that the Petitioner had implemented several erosion control measures at the Site, including jute netting, seeding, and temporary basins.  Ms. Hirschberg’s PFT, ¶ 20.  Several days later, on July 10, 2008, the WSCC’s agent inspected the Site and observed that the Petitioner had removed sediment from one of the impacted BVW areas at the Site.  Ms. Hirschberg’s PFT, 
¶ 21.  These positive developments, however, were set back several weeks later on July 23, 2008, when the WSCC’s agent inspected the Site and observed stormwater  flowing beyond the detention basin, over and under erosion controls, resulting in another thin layer (less than one-half inch) of sedimentation deposits within the BVW.  Ms. Hirschberg’s PFT, ¶ 22; Exhibit 11 to Ms. Hirschberg’s PFT.  As a result of its July 23, 2008 inspection of the Site, the WSCC forwarded a letter to the Petitioner on July 29, 2008 directing the Petitioner to submit to the WSCC and the Department within the next 14 days, a supplemental wetlands restoration plan prepared by the Petitioner’s wetlands consultant that was to set forth the additional impacts to BVW caused by the lack of proper erosion controls that at the Site.  Ms. Hirschberg’s PFT, ¶ 23; Exhibit 11 to Ms. Hirschberg’s PFT. 


On August 13, 2008, Ms. Hirschberg inspected the Site with Mr. Griffin and several
members of the WSCC.  Ms. Hirschberg’s PFT, ¶ 24.  During the inspection, Mr. Griffin provided plan view drawings depicting the areas impacted in the BVW.  Id.  The total area of sediment in the BVW was calculated as approximately 1,500 square feet.  Id.  The calculation included areas that had sediment so deep that it could be removed by shovel.  Id.  Ms. Hirschberg requested Mr. Griffin remove all the sediment from the impacted BVW and put adequate erosion controls in place.  Id.


On September 24, 2008, Ms. Leigh inspected the Site on behalf of the WSCC and observed that proper erosion controls were still not in place at the Site and that the Petitioner had not yet removed sediment that had accumulated in the BVW at the Site.  Ms. Hirschberg’s PFT, 

¶ 25.  Ms. Leigh forwarded the results of her inspection to Ms. Hirschberg.  Id.  Ms. Hirschberg concurred with Ms. Leigh’s findings.  Id.  

In sum, the Department proved at the Hearing that the Petitioner failed to maintain proper
erosion controls at the Site, resulting in sediment being deposited in the BVW on several occasions in violation of 310 CMR 10.55(4).  The Department also proved that the Petitioner failed to comply with the WSCC’s May 2008 Enforcement Order in violation of G.L. c. 131, 
§ 40, ¶ 32.  PAN, ¶ 4.E; UAO, ¶ 5.E.  These violations were willful and not the result of error 
within the meaning of G.L. c. 21A, § 16 and 310 CMR 5.14 for a number of reasons.  
First, the Petitioner’s construction activities and its deployment of deficient erosion control measures at the Site caused sediment to follow in BVW at the Site on several occasions in violation of 310 CMR 10.55(4).  With respect to the WSCC’s May 2008 Enforcement Order, the Petitioner simply did not comply with the Order’s requirement that the Petitioner submit an adequate volumetric assessment study of the siltation impacts to the BVW caused by the inadequate erosion controls at the Site.  Undisputedly, the WSCC’s May 2008 Enforcement Order directed the Petitioner to employ an engineer or wetlands consultant to prepare and submit that study to the WSCC.  After some prodding by the Department, the Petitioner submitted a study prepared by its wetlands consultant, Mr. Petronino, but the study was incomplete in that it contained minimal information regarding the siltation impacts to the BVW caused by the inadequate erosion controls at the Site.
II.
THE CORRECTIVE MEASURES ORDERED BY THE DEPARTMENT


IN THE UAO ARE REASONABLE AND SHOULD BE AFFIRMED.
With respect to the corrective measures that the UAO required the Petitioner to undertake to rectify its wetlands violations,  I find the measures to be reasonable remedial measures intended to restore BVW at the Site that was degraded as a result of the Petitioner’s failure to have proper erosion control measures at the Site.  See In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 49-50 (administrative order’s directives affirmed as being reasonable to address party’s solid waste and wetlands violations).  Moreover, the Petitioner “presented no evidence that th[e] [remedial measures] [are] impractical or impossible to meet, and . . . the [Petitioner] has had more than [ample time] since the [UAO] was issued [two years ago] to prepare for the possibility of having to comply with its requirements.”  Id.  As discussed in the next section, however, I reach a different conclusion regarding the Department’s PAN that assessed a $6,000.00 penalty against the Petitioner for its wetlands violations.  
III.
THE DEPARTMENT DID NOT PROPERLY ASSESS  
THE $6,000.00 PENALTY AGAINST THE PETITIONER.

The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative

Penalty Regulations at 310 CMR 5.25 require the Department to consider the following 12 factors when calculating a penalty to be assessed against a party for environmental law 
violations:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

Act Abatement, at 16-17; Matt, supra, 1998 MA ENV LEXIS 934, at 34 n.27.  

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Act Abatement, supra, at 17, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision, 2010 MA ENV LEXIS 185, at 9.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings—what is required is that the penalty factors be thought about and taken into account [by the Department].”  Act Abatement, supra, at 17-18; Matt, supra, at 35-36; Roofblok, supra, at 9.

“Not thinking about a factor or not taking it into account clearly does not meet this requirement.  Neither the administrative penalty statute nor the administrative penalty regulations[, however, require the Department to provide], on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.  The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Act Abatement, supra, at 18; Matt, supra, at 36; Roofblok, supra, at 10. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal

such as this one only as a threshold issue--did the Department in fact take each of the penalty 

factors into account before it issued the penalty assessment notice? . . . . It is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.
Act Abatement, supra, at 18, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 36-37.  “The penalty . . . amount[, in turn] is not a factual finding but the exercise of a discretionary grant of power” by the Department.  In the Matter of Margot Xarras, OADR Docket No. 2008-005, Recommended Final Decision (August 20, 2010), 2010 MA ENV LEXIS 49, at 49-50, adopted as Final Decision (August 25, 2010), 2010 MA ENV LEXIS 240.  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must [nevertheless] reflect the facts of each case.”  Id. 

Here, the Department submitted the Pre-filed Testimony of Ms. Hirschberg in support of its contention that it properly assessed the $6,000.00 penalty in accordance with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.00.  Ms. Hirschberg’s PFT, ¶¶ 28-32.  Ms. Hirschberg testified that the $6,000.00 penalty was the sum of two penalties: (1) $2,500.00 for the Petitioner’s violation of 310 CMR 10.55(4) in failing to maintain proper erosion controls at the Site that resulted in sediment being deposited in the BVW on several occasions, and 
(2) $3,500.00 for the Petitioner’s violation of G.L. c. 131, § 40, ¶ 32 in failing to comply with the WSCC’s May 2008 Enforcement Order.  See PAN, ¶¶ 7.A-7.B; UAO, ¶ 5.E; Ms. Hirschberg’s PFT, ¶¶ 31-32, at pp. 11-15.  She testified that she calculated the two penalty amounts on behalf of the Department by utilizing the Department’s computer soft-ware program, “Penalty Calculation II.”  Ms. Hirschberg’s PFT, ¶ 28; Exhibit 13 to Ms. Hirschberg’s PFT.  She testified that “this program allows the Department to calculate penalties for violations based upon a consistent base [dollar amount] for each penalty” that “is then adjusted according [to] the [12] penalty factors that the [D]epartment [is] required [to consider] pursuant to [G.L. c. 21A, § 16 and 310 CMR 5.25].”  Id.  While Ms. Hirschberg’s testimony asserts that “each of the [12] penalty factors were considered for each of the violations the department assessed a penalty for against the Petitioner,” the evidence indicates otherwise.  Id.  I therefore recommend that the Commissioner vacate the $6,000.00 penalty.  
In calculating the two penalties of $2,500.00 and $3,500.00, Ms. Hirschberg’s testimony reveals that the Department only considered 9 of the 12 penalty factors at best.  See Ms. Hirschberg’s PFT, ¶ 31, at pp. 11-13 (regarding the $3,500.00 penalty); and ¶ 32, at pp. 13-15 (regarding the $2,500.00 penalty).  Specifically, her testimony does not indicate that the Department considered the following three factors:

(1) 
310 CMR 5.25(7)--  which considers making compliance less costly than the failure(s) to comply that would be penalized;

(2) 
310 CMR 5.25(8)--  which considers deterring future noncompliance by the person who would be assessed the Penalty;
 and
(3) 
310 CMR 5.25(9)--  which considers deterring future noncompliance by persons other than the person who would be assessed the Penalty.
Id.
  In light of this finding, the remaining issue for resolution: whether the Petitioner lacks the financial ability to pay the $6,000.00 penalty, is moot.  
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision upholding the wetlands violations that the Department asserted in the PAN and the UAO because the Department proved that the Petitioner committed the wetlands violations.  I also recommend that the Commissioner’s Final Decision uphold the corrective measures that the UAO required the Petitioner to undertake because the measures are reasonable remedial measures to restore BVW at the Site that was degraded as a result of the Petitioner’s failure to have proper erosion control measures at the Site.  I recommend, however, that the Commissioner’s Final Decision vacate that portion of the PAN assessing a $6,000.00 penalty against the Petitioner for the wetlands violations because the Department did not prove that it 
considered all 12 factors required of penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25.  
NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole 

discretion, directs otherwise.









[image: image1.jpg]‘This final document copy s being provided to you electronically by the
Department of Environmental rotetion. A signed copy of this document
s on file a the DEP offcelised on the letterhead.




Date:
__________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

Service List

________________________









Consolidated Appeals of:
In the Matter of




Docket No. 2009-023 

West Meadow Homes, Inc.



DEP File No. PAN-WE-09-6W001; and


________________________


Docket No. 2009-024

DEP File No. UAO-WE-09-6W001

	
	

	
	Party

	Zed Griffin, President

West Meadow Homes, Inc.

439 Birnie Ave.

West Springfield, MA 01089

Zed Griffin, President

West Meadow Homes, Inc.

P.O. Box 729

West Springfield, MA 01090

Legal Representative: None identified in Appeal Notice
	PETITIONER

West Meadow Homes, Inc.



	
	

	MacDara Fallon, Esq.

Senior Counsel

MassDEP Office of General Counsel

One Winter Street, 3rd Floor

Boston, MA 02108

macdara.fallon@state.ma.us
	DEPARTMENT

 

	Michael Dingle, Esq.

Litigation Manager

MassDEP Office of General Counsel

One Winter Street, 3rd Floor

Boston, MA 02108

Mike.Dingle@state.ma.us
	

	cc: Karen Hirshberg

     Bureau of Resource Protection

     MassDEP Western Regional Office

     436 Dwight Street

     Springfield, MA 01103

     Karen.Hirshberg @state.ma.us  
	


�  This issue encompassed the inquiry of whether the Department properly considered the 12 factors for penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25, and whether the penalty amount in the PAN is excessive.





�  The Department was represented by legal counsel at the Hearing, and he cross examined Mr. Griffin on behalf of the Department.  The Petitioner was not represented by legal counsel at the Hearing, but Mr. Griffin cross examined Ms. Hirschberg on behalf of the Petitioner.    


�   The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition of any Area Subject to Protection Under M.G.L. c. 131, § 40.”  Examples of alterations include, but are not limited to, the following: 





(a)	the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;





(b) 	the lowering of the water level or water table; 





(c) 	the destruction of vegetation; 





(d) 	the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water. 





310 CMR 10.04; Hopkinton, supra, 15 DEPR at 205.





�   The “permit issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work or on appeal from a local Conservation Commission decision.  See Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that ‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance” with the [Department’s] order.”  Id.








�   “The boundary of [the BVW] [was] depicted on the approved plan of record referenced in the [OOC].”  Ms. Hirschberg’s PFT, ¶ 14; Exhibits 5, 6, 8 to Ms. Hirschberg’s PFT.  





�  Both the PAN and the UAO incorrectly state the date of the WSCC’s Enforcement Order as June 24, 2008.  See PAN, ¶ 4.B; UAO, ¶ 5.B.  The date of June 24, 2008 is when the Department issued its first Enforcement Order to the Petitioner regarding the latter’s wetlands violations at the Site.  See Exhibit 8 to Ms. Hirschberg’s PFT, and infra, at pp. 12-13.  


�  The PAN makes no mention of the Department’s June 2008 Enforcement Order but the UAO does.  See UAO, 


¶¶ 5.F, 10.  The UAO directed the Petitioner to, among other things, “complete all restoration and monitoring activities [at the Site] in compliance with approved plans and all requirements of [the Department’s June 2008 Enforcement Order].”  Id.  Ms. Hirschberg testified that as of the date of Department’s last inspection of the Site (July 6, 2009), the Petitioner had failed to comply with that directive.  Ms. Hirschberg’s PFT, ¶ 33.              


�  Ms. Hirschberg PFT contains a typographical error in that she testified that she considered the factor in 310 CMR 5.25(8), when she intended to mean that she considered the factor in 310 CMR 5.25(10), which considers the financial condition of the party to be assessed the penalty.  See Ms. Hirschberg’s PFT, ¶ 31, at pp. 12-13 (regarding the $3,500.00 penalty); and ¶ 32, at p. 14 (regarding the $2,500.00 penalty).  She testified that “[she] considered this factor at the time the PAN issued” by assuming “that a residential real estate development corporation [as the Petitioner] with homes built and ready for sale was able to pay [the] $6,000.00 penalty.”  Id.  She also testified that “the Department should be entitled to an inference that the [P]etitioner has the ability to pay the full penalty amount” because “[d]uring the pendency of this appeal, the Petitioner was asked to provide documentation to [the Department] demonstrat[ing] . . . [an] [in]ability to the pay the penalty[,] [and in response,] . . . refused to provide any such information.”  Id.


       


� Although not necessary to my decision here that the Department did not prove compliance with G.L. c. 21A, § 16 and 310 CMR 5.25, I note that Ms. Hirschberg’s testimony that the Department considered the factors in 310 CMR 5.25(1), 5.25(11), and 5.25(12) in assessing the two penalties was conclusory in that her testimony offered little or no explanation how the factors were considered.  See Ms. Hirschberg’s PFT, ¶ 31, at pp. 11, 13 (regarding the $3,500.00 penalty); and ¶ 32, at pp. 13, 15 (regarding the $2,500.00 penalty).  
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