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COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION

ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

                                                                                                April 29, 2010

_____________________________

In the Matter of Mohammad Tahir and                          Docket No. 2008-118
Westfield Exxon Tiger Mart                                           File No. RPAN/BO-08-7164

                                                                                        Westfield 

_____________________________

                                    RECOMMENDED FINAL DECISION

The Department issued a Reporting Penalty Assessment Notice ("RPAN") for $750 on August 8, 2008 to Petitioners Mohammad Tahir and Westfield Exxon Tiger Mart, who subsequently appealed the RPAN.  On December 8, 2009, Chief Presiding Officer Salvatore Giorlandino ordered the Petitioners to show cause why this appeal should not be dismissed for failure to prosecute.  310 CMR 1.01(5)(a)(15)f. vi.  To avoid dismissal, the Petitioners were ordered to file a memorandum by Monday, December 28, 2009 demonstrating good cause why the appeal should not be dismissed for failure to prosecute.  The Order required the Petitioners to demonstrate that they have a good faith basis to appeal the RPAN and to propose a date for an Adjudicatory Hearing no later than January 29, 2010.  This Order was sent to the address listed in their appeal notice: 33 Main St., Westfield MA 01085.  On December 21, 2009, the US Postal Service returned the Order indicating that this was no longer the Petitioners' mailing address.  

A search of the corporate database of the Massachusetts Secretary of State's Office revealed that the Petitioner Mohammad Tahir is the President of Black Mountain, Inc. and that his residential mailing address is 47 Broad St., Apt. A15, Westfield MA 01085.  The Second Order to Show Cause was sent on January 7, 2010 to this address, and ordered that a memorandum be filed by January 28, 2010, demonstrating why the appeal should not be dismissed for failure to prosecute.   The Second Order required the Petitioners to demonstrate that they have a good faith basis to appeal the RPAN and to propose a date for an Adjudicatory Hearing no later than February 26, 2010.  The Petitioners did not respond to the Second Order to Show Cause, and it was not returned by the US Postal Service.
Where a party demonstrates an intention not to proceed with its appeal, the party's appeal is customarily dismissed.  310 CMR 1.01(10).  310 CMR 1.01(11)(d)1. provides that “a party may move to dismiss where another party fails to file documents as required, . . . comply with orders issued . . . [or] otherwise fails to prosecute the case . . .”  See Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000).  Sanctions may also be imposed when a party fails to comply with an order or otherwise fails to prosecute a case.  310 CMR 1.01(10).   Failure to respond to the Order to Show Cause is clear evidence of the Petitioners' lack of intent to pursue this appeal and constitutes grounds for dismissal. 

The dismissal of the appeal will make final the $750 RPAN.  I recommend that this appeal be dismissed as an appropriate sanction and for failure to prosecute, and that the penalty assessed against the Petitioners be made final.
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                        __________________________








Pamela D. Harvey 

Presiding Officer

                           NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

