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_______________________


                                   RECOMMENDED FINAL DECISION

This appeal by Kevin Conroy (the "Petitioner") arises from the issuance of a Superseding Order of Conditions by the Department of Environmental Protection's Southeast Regional Office (the "Department") for a project proposed by William Horne (the “Applicant”).   The project is a 470 sq. ft. single family modular house on pilings with parking underneath in the Town of Hull along the Weir River.  The 13,202 sq. ft. lot contains only 1,632 sq. ft. of uplands, and the house is proposed to be located in buffer zone, in the corner immediately adjacent to North Truro Street and the Petitioner’s lot.  The Hull Conservation Commission denied the project.  A prior appeal of the Department’s denial of a permit for a different project location led to plan revisions, a stay of the prior appeal, and a subsequent dismissal of the prior appeal when this new appeal was docketed.  In this appeal, the Applicant and the Department argued that the Petitioner has not demonstrated that he is aggrieved, as required under the regulations.   310 CMR 10.05(7)(j)2.a.; 310 CMR 10.05(7)(j)2.b.iii.   I conclude that the Petitioner has not shown standing as an aggrieved person to pursue this appeal and recommend to the Department’s Commissioner that the appeal be dismissed for lack of standing.

BACKGROUND

The Applicant filed a motion to dismiss this appeal prior to the Pre-hearing Conference.  The standing of the Petitioner as an aggrieved person to bring this appeal was identified as an issue for adjudication.  The Petitioner’s Opposition to the Motion to Dismiss was timely filed by May 24, 2011 and the Applicant timely replied to the opposition with an affidavit by May 27, 2011.  The Department filed its own Motion to Dismiss by May 27, 2011, which the Petitioner opposed on June 2, 2011.   Although the Petitioner asserted that the Department’s motion should not be allowed as a reply to the Petitioner’s opposition, the Petitioner had, and availed itself of, the opportunity to respond to the Department’s motion on June 2, 2011.   

The Applicant argued that the Petitioner had not provided support for the allegation of damage, and that the allegations of light and noise impacts were not within the scope of the Wetlands Protection Act.  The Department argued that each of the Petitioner’s claims of aggrievement failed to pass muster, either because they did not show harm to the Petitioner’s property, as opposed to resource areas that might impact the general public, or they are too general or speculative in nature.  

In a Memorandum in Opposition to the Applicant’s Motion to Dismiss, the Petitioner stated that both the Applicant’s and the Petitioner’s property abut the Weir River, and thus the Petitioner has an interest in prevention of pollution from the siting of the new house.  In an affidavit, the Petitioner stated that he enjoys fishing and watching wildlife, activities that would be diminished by the Applicant’s project.  The Petitioner also filed an affidavit from Steven P. Ivas, an environmental consultant, stating that the project will adversely affect the nearby bordering vegetated wetlands, the salt marsh, and the Weir River.  Mr. Ivas claims the project is inconsistent with the Area of Critical Environmental Concern (“ACEC”) designation.  The Applicant replied with an affidavit of David G. Ray, an engineer and surveyor, who stated that there was no work proposed within the ACEC and that the project was located 109 ft. from mean high water to the west and 83 ft. from mean high water to the south, so the Petitioner’s assertion of erosion of coastal bank and salt marsh are not supported.  The Petitioner’s property is also located around a bend in the river along the shoreline, and the Applicant’s work is not near the shoreline.

DISCUSSION 

A “person aggrieved” is defined in the wetlands regulations as “any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, s. 40.”  310 CMR 10.04.   A person claiming status as an aggrieved person must present facts in writing sufficient to allow a determination.  310 CMR 10.05(7)j.2.b.iii.  

For purposes of ruling on the Motion to Dismiss, the Petitioner’s factual allegations in the notice of claim are taken as true.  Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  The sufficiency of the factual showing is satisfied where the allegations of a person claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result if the activity were allowed.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004);  Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).  A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of a proceeding, but an allegation of abstract, conjectural, or hypothetical injury is not sufficient Matter of Martin and Kathleen Crane,  Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April 15, 1998); see, Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998), Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980), Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971). 

The Petitioner’s appeal includes several claims.  The Petitioner alleges that “his property will be damaged by the increased human activity in the neighborhood from the Applicant’s development,” damage that would be more significant to the Petitioner than the general public, but protection from human activity is not within the scope of interests of the Wetlands Protection Act.  The Petitioner alleges that the project will cause “additional light, noise, pollution, trash, runoff, traffic and human activity.”  These claims, however, other than pollution and runoff, raise concerns outside the scope of the Wetlands Protection Act.  It is not apparent how the project would cause pollution or runoff that would damage the Petitioner in a kind or magnitude different than the general public.  Similarly, concerns about the Weir River and the ACEC are shared by the general public, setting aside the question raised by the Applicant’s expert as to whether the project is in fact located in the ACEC.  The Petitioner states concerns about various activities resulting from the use of the house, but any impacts from use are not linked specifically to the Petitioner, as opposed to the general public.  The Petitioner states that his enjoyment of the area from fishing and observing wildlife will be diminished, but the scope of interests of the Wetlands Protection Act extends to protection of fisheries and wildlife habitat rather than human enjoyment of those interests.  In addition, there is no factual basis for a conclusion that the presence of wildlife, such as Canada Geese, in Mr. Conroy’s yard will be affected by a 470 square foot house on pilings without any alteration for a yard.  Indeed, it is not at all clear why activities on the Applicant’s property would impair his property any more than Mr. Conroy’s activities on his own property.  

The affidavit of Steven Ivas expresses the reasons for jurisdiction over the site, that the work could alter resource areas to the detriment of the interests of the Wetlands Protection Act, but Mr. Ivas has not stated an opinion that the Petitioner or the Petitioner’s property would be specifically harmed by the project.  The only specific allegation of harm to the Petitioner’s property is framed as a concern that the project would “accelerate erosion of the coastal bank and marsh, which would in turn effect his property.”  This assertion, however, is conjectural and conclusory, and therefore insufficient.  The plans show that the project would be located in the corner of the Applicant’s lot abutting North Truro Street, as far as possible from the Weir River and its coastal bank.  The Applicant filed an affidavit which provides the distances of 109 and 83 feet.  The Petitioner has provided no explanation of how the proposed work would erode the coastal bank or salt marsh resource areas, much less how the Petitioner’s property would then be harmed by the erosion.  Mr. Ivas’ statements that the project will affect resource areas, and that as an abutter the Petitioner has an interest in protecting the environment around his property, are not sufficient to demonstrate aggrievement.  Standing to pursue an appeal as a person aggrieved requires a particular showing of harm that the Petitioner has not shown here. 
CONCLUSION

For the reasons stated, I find that the Petitioner’s allegations are not sufficient to demonstrate he is aggrieved as required by the regulations.  Accordingly, I recommend to the Department’s Commissioner that this appeal may be dismissed for lack of standing.
                                                                                 ________________________

                                                                                 Pamela D. Harvey

                                                                                 Presiding Officer 

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

