13

COMMONWEALTH OF MASSACHUSETTS

      EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS    DEPARTMENT OF ENVIRONMENTAL PROTECTION

      ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

                                                                        May 6, 2011
_______________________


 

In the Matter of
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Williams Street Residents Group, Requestor 

Superseding Determination of Applicability







  

Easton 

_______________________

RECOMMENDED FINAL DECISION

This appeal involves a Request for Determination of Applicability for property at 31 Williams Street in North Easton (the “property”) owned by Robert and Joanne Carroll (the “Carrolls”).  A Request for Determination of Applicability may be filed by any person for any property, to obtain a ruling as to whether the area or proposed work is subject to jurisdiction under the state Wetlands Protection Act and regulations.  310 CMR 10.05(3).  The Carrolls had filed a Request for Determination of Applicability in 2008 (the “2008 Request”) for their property at 31 Williams Street.  The Easton Conservation Commission (the “Commission”) issued a Determination of Applicability (the “2008 Determination”), finding no resource areas subject to state jurisdiction on the property.  No person appealed the 2008 Determination, which had a term of three years from the date of issuance. 310 CMR 10.05(3)(b).  The Williams Street Residents Group (the “Petitioners”) filed a Request for Determination of Applicability (the “2010 Request”) for the property, claiming that it contained isolated land subject to flooding, a wetlands resource area.  The Commission issued another Determination of Applicability (the “2010 Determination”) finding no resource areas subject to state jurisdiction on the property.
  The Petitioners requested a Superseding Determination of Applicability from the Department’s Southeast Regional Office (the “Department”).  
The Department determined that the 2008 Determination issued by the Commission for the site on November 19, 2008 with a term of three years remained in effect, rendering the 2010 Request moot.
  Accordingly, the Department on January 5, 2011 denied the Petitioners’ request for a Superseding Determination of Applicability.   The Petitioners filed this appeal, claiming that they may challenge the 2010 Determination, despite the three year term of the 2008 Determination, on grounds of fraud or mutual mistake.  The Carrolls moved to intervene, and I granted the motion.  After considering motions filed by the parties, I concluded that the Petitioners may not challenge the 2010 Determination during the three year term of the 2008 Determination, and the Department properly dismissed the request for a Superseding Determination as moot.  My ruling was based upon prior Department decisions discussed by the parties, but also on 2005 revisions to the wetlands regulations explicitly making the filing of any false, inaccurate, or misleading statements subject to enforcement by conservation commissions or the Department.  310 CMR 10.08(1)(d).   I recommend that the Department’s Commissioner adopt the conclusions in this Recommended Final Decision. 

BACKGROUND

The parties filed motions addressing the question of whether the Department properly declined to issue a Superseding Determination of Applicability, on the grounds that an existing Determination issued by the Easton Conservation Commission on November 19, 2008 is valid and in effect until expiration at the conclusion of its three year term.
  At the Pre-Hearing Conference, the Commission confirmed that it considered its 2008 determination to be valid and did not seek to modify it.  The Department likewise reported that it had conducted a site visit in late 2010 and did not find grounds to modify the 2008 Determination.  The Department and the Carrolls filed a Joint Motion to Dismiss, arguing that the term of a Determination of Applicability is three years, the Petitioners could have appealed the 2008 Determination at the time it was issued and failed to do so, and thus the 2010 filing was an improper attempt by a third party to challenge collaterally the 2008 Determination that must fail.
  The Department and the Carrolls asserted that Kenwood and Duffy Brothers stand for the proposition that only the agency may correct its own errors that result from fraud or mutual mistake. Matter of Kenwood Development, Docket No. 97-022, Ruling and Order (January 23, 1998), Final Decision (June 15, 1998); Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision (August 9, 1999).   
The Petitioners filed a Motion for Summary Decision with an affidavit of Bradley McKenzie, P.E., asserting that a third party may challenge a Determination during its term in instances of fraud or mutual mistake, and that there is undisputed evidence of a mistake of fact.

The Petitioners argued that Kenwood allows reconsideration of an otherwise binding Determination in instances of fraud and mutual mistake, and there is no rational basis for precluding third party challenges.  The Petitioners argued that equitable and due process principles support the proposition that where mistake or misrepresentation can be proven, an erroneous Determination should be re-examined, and that this principle had been held consistently by the Department for twenty years.  The Petitioners claimed that the Commission and the Department are “well aware” that a “serious and substantive mistake” had been made in the 2008 Determination, and argue that preventing third parties from raising errors in a public setting will leave commissions with no incentive to ensure that their Determinations are properly issued.  
Indeed, the Petitioners asserted that they play a proper and necessary role in the wetlands permitting process by seeking to correct the failure of a commission to understand facts, whether unintentional or intentional.  Specifically, the Petitioners claimed that the 2008 Determination was based on inaccurate and misleading information because the plan prepared by the Carrolls’ consultant, Pillings Engineering, did not show elevations on abutting properties and “intentionally or mistakenly grossly understated” the presence of isolated land subject to flooding on the site.  The Petitioners sought a ruling that would remand the matter to the Commission for the presentation by the Petitioners of evidence related to the scope of isolated land subject to flooding at the site.  

In a response to the Motion to Dismiss filed by the Department and the Carrolls, the Petitioners reiterated what they view as the consistency of the Department’s position allowing consideration of an otherwise binding Determination, citing Kenwood, Duffy Brothers, Delaney, and Beaulieu, with only Verissimo precluding third parties. Kenwood and Duffy Brothers, supra;   Delaney, Beaulieu, and Verissimo, infra.  The Petitioners cited to Aronson, where a Rent Control Board was able to reopen a decision when it had erred.  Aronson v. Brookline Rent Control Board, 19 Mass. App. Ct. 7000 (1985).  The Department and the Carrolls argued that the Department’s adjudicatory hearing decisions have consistently allowed the reopening of an otherwise valid Determination only under the theory that an agency may correct its own errors.
 In their view, Aronson is also consistent with the theory that a government agency may reopen its own decision.   Finally, they emphasized that the Petitioners did have an opportunity to challenge the Commission’s decision during the appeal period immediately following issuance of the 2008 Determination, which was appropriately limited in time to achieve finality for landowners. 

DISCUSSION 

I conclude that the Petitioners may not challenge the valid 2008 Determination through the filing of their 2010 Request, for two reasons.  First, prior Department cases respect considerations of finality in wetlands permitting.  The 2008 Determination had a ten day appeal period after issuance, during which the Petitioners or any other persons with rights to appeal could have filed a request for a Superseding Determination of Applicability.  After the Petitioners failed to file a timely appeal of the 2008 Determination and the appeal period lapsed, they cannot now collaterally attack the 2008 Determination by filing a new Request for Determination.  The three year term of Determinations of Applicability is intended to provide finality for the duration of the three year term.  Second, the Petitioners assertion of wrongdoing underlying the 2008 Determination is essentially an attempt to prompt an action akin to enforcement by the Commission or the Department, which either is explicitly entitled to take under the 2005 revisions to the enforcement regulations.  Interested persons may not compel enforcement through the filing of a Request for Determination.   

As to prior Department decisions, the parties look first to  Kenwood for support for their positions as to whether exceptions to the three year term only extend to the issuing authority’s authority as a governmental entity to modify its own decision, or allow a third party to challenge an otherwise binding determination.  Kenwood addressed the question of whether a conservation commission could change a previously issued Determination of Applicability issued to a developer, but addressed third parties only by implication. The Commission had issued a second “corrected” Determination based upon perceived wrongdoing by the developer, the Department had declined to issue a Superseding Determination on the grounds that the original Determination was binding for three years, and the developer appealed to an administrative hearing.  Matter of Kenwood Development, Docket No. 97-022, Ruling and Order (January 23, 1998), Final Decision (June 15, 1998).  In a thoughtful ruling, the Presiding Officer analyzed the question by looking to caselaw on the ability of an administrative body to change its decision.  She then analyzed the Department’s practice of interpreting its regulations to prohibit changes to Determinations during their three year term.  See, e.g.,  Matter of Pyramid Mall of Holyoke, Docket No. 93-052, Final Decision (November 8, 1993), aff’d sub. nom. The Sisters of Divine Providence v. Massachusetts Department of Environmental Protection, C.A. Nos. 93-871, 93-1731 (Hampden Sup. Ct. 1994).  She reasoned that while Determinations are not permits, the three year term serves the purpose of predictability while recognizing that conditions in the field may change.  The Department had held to the three year rule, making “no distinction between a third party seeking to change a determination and the issuing authority attempting to do the same.”  Kenwood at p. 15.  She concluded, however, that where an individual procured an action from a commission or the Department through fraudulent misrepresentation or mutual mistake, the issuing authority would be justified in modifying its decision. Kenwood at p. 17-18.
                                                                                                                                                                                                                                                                     

Duffy Brothers addressed the question of whether third party petitioners, none of whom had appealed a prior Determination, could invoke Kenwood and attack a Determination collaterally in an appeal of a related Superseding Order of Conditions based on an assertion that the wetlands delineation in the prior Determination had been misleading.  Matter of Duffy Brothers Management Co., Inc., Docket No. 98-088, Final Decision (August 9, 1999).   The Presiding Officer drew a distinction between Kenwood, where the conservation commission sought to modify its own decision to correct an error, and Duffy Brothers, where the Commission did not seek to revise its own Determination and the third party Petitioners had not directly appealed the Determination.  He concluded that Kenwood should not be extended to allow a third party collateral challenge because the rationale related to agency correction of its own errors did not apply and the collateral challenge circumvents the procedure and timeframes for appealing a Determination.  

Delaney involved a third party attempt to challenge a delineation by filing a Request for Determination where the resource areas and work had been approved in an unappealed and still valid Order of Conditions; the challenge was rejected as insufficient where there was no showing of fraud or mutual mistake.  Matter of Chester Delaney, Docket No. 2002-223, Recommended Final Decision (October 23, 2003), adopted by final Decision (November 19, 2003).  Verissimo involved a wetlands Determination incorporated in an Order of Conditions that had been extended twice, and the Presiding Officer concluded that it could not be collaterally attacked by a third party.  She noted that the requests for extension could have been denied if the wetlands boundaries were no longer accurate and that the issuing authority could modify a prior Determination on grounds of fraud or mutual mistake but this Kenwood exception to the three year rule does not provide an opportunity for third parties to challenge otherwise binding determinations. Matter of Jose Verissimo, Docket No. WET-2008-006, Recommended Final Decision (June 5, 2008), adopted by Final Decision (July 3, 2008).   Beaulieu involved the filings and appeals of a Superseding Order of Resource Area Delineation and a denial of a Request for a Superseding Determination filed on abutting property; it cited Delaney for the principle that orders of conditions are valid for three years, with exceptions only for fraud or mutual mistake. Matter of Roger Beaulieu, Docket No. WET-2008-076 and WET-2008-077, Recommended Final Decision (April 30, 2009), adopted by Final decision (May 5, 2009).   


In none of the prior cases has a third party petitioner successfully collaterally challenged an existing, valid Determination on the grounds of fraud or mutual mistake, or any other grounds.  The procedural postures of the cases have differed, allowing the parties to argue that the same cases stand for their opposing positions.  This appeal presents a new procedural posture, because it is clear the Petitioners filed their 2010 Request for the purpose of obtaining a revision of the 2008 Determination, specifically citing to fraud or mutual mistake. See Request for Superseding Determination of Applicability filed by Petitioners dated November 16, 2010, entitled “Request for Relief” and citing Beaulieu and Delaney.  The Commission considered the Request, and declined to modify its 2008 decision.  The Department conducted a site visit, apparently confirming the 2008 Determination, and declined to issue a Superseding Determination on grounds of mootness.  Thus, the administrative agencies have declined to modify the Determination.  While dismissal of the appeal would ordinarily be axiomatic due to the three year term of the 2008 Determination, the allegations of wrongdoing by the Petitioners remain. The remedy for wrongdoing, if it occurred, lies not in the filing of a Request for Determination of Applicability but in enforcement by the entities with enforcement authority where they conclude that enforcement is appropriate.  

The filing of a Request for Determination by a third party where there is a valid Determination in effect may be essentially an attempt by a private party to enforce the regulations.  Under the enforcement provisions of the regulations at 310 CMR 10.08(1)(d), conservation commissions and the Department have the explicit authority to address violations including “making any false, inaccurate, or misleading statements in any certification filed under 310 CMR 10.00.”  310 CMR 10.08(1)(d).
  The 2008 Request contained such a certification that all information submitted related to the Request is true and complete.  Accordingly the Commission or the Department may pursue enforcement if either decides that enforcement is warranted, and the fate of the 2008 Determination would be considered in that context.  Nothing in the regulations related to Requests for Determination of Applicability suggests that they are the appropriate procedural mechanism for private parties to enforce violations of the Act or regulations.  The placement of provisions for “false, inaccurate, and misleading statements” within the enforcement provisions signals that this issue falls within the exercise of the Commission’s or the Department’s enforcement discretion.  The exercise of the Department’s enforcement discretion resides with the Department, and cannot be achieved through permit adjudication.  See, e.g., Matter of Marette & Sons, Inc./Mark Rioux, Docket No. WET-2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010);  Matter of Bourne Community Boating, Docket No.WET-2009-031, Recommended Final Decision, (November 19, 2009), adopted by Final Decision (December 18, 2009),  Matter of Christina Pesce, Docket No. 99-044, Final Decision (April 14, 2000); Matter of Jeffrey Buster, Trustee, 110 Beaver Street Trust, Docket No. 2000-40, Recommended Final Decision on Motion for Reconsideration  (May 16, 2001), adopted by Final Decision; Matter of Town of Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007) (see also cases cited therein), adopted by Final Decision (March 23, 2007);  Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005).       

Indeed, prior cases have stated that persons should not use Requests for Determination of Applicability in an attempt to compel enforcement.  See Matter of Swansea Residents Group, Docket No. WET-2009-056, Recommended Final Decision (March 10, 2010), adopted by Final Decision (April 9, 2010); Matter of Carlton Leonard III, Docket No. 2002-127, Final Decision (January 26, 2004; Matter of Barbara M. Beaudry, Docket No. 2002-032, Final Decision (April 6, 2004).  Interested persons are instead urged to contact their commission or the Department’s regional office to request governmental action.  The Wetlands Protection Act, M.G.L. c. 131, s. 40, allows a private right of action for the municipality or owner of affected property to file in superior court where there is an unlawful alteration of wetlands; ten resident groups must file under M.G.L. c. 214, s. 7A.  Here, there appears to be no work underway or imminent and the Petitioners cannot claim they are without a remedy if a violation of the Act were to occur.

Finally, while I need not reach the factual dispute as to the Carrolls’ submissions with their 2008 Request, neither the Carrolls nor the Commission have identified a mutual mistake that led to an erroneous Determination warranting correction.  Because neither the Commission nor the Department sought to revise the Determination, it appears that neither believed there was fraud or mutual mistake in the submittal of the Carroll’s engineer.  Indeed, they may see only a difference of opinion between the Petitioner’s expert and the Carrolls’ expert that could and should have been raised in an appeal of the 2008 Determination.  The Petitioners’ engineer, Bradley McKenzie, states that the omission by the Commission of isolated land subject to flooding “could only be the product of mistake on behalf of the Conservation Commission or intentional or negligent neglect on behalf of the engineer of record.  It is simply not credible to deny the presence of such a large land area that is jurisdictionally defined under the Wetlands Protection Act as isolated land subject to flooding.” McKenzie Affidavit, para. 15.  The regulatory definition includes a volume of water that must be retained within a closed basin or depression that has no inlet or outlet.  310 CMR 10.57(2)(b).  The Petitioners’ submittals with their Request for a Superseding Determination contain references to culverts, which are shown on a separate plan that had been submitted by the Carrolls with their 2008 Request, that are not addressed by Mr. McKenzie.  These culverts may have functioned as inlets and/or outlets.  

Differing professional opinions and plans between engineers and wetlands scientists are routine in the Department’s wetlands permit appeals.  It is certainly plausible that the Commission and the Department concluded that there was no isolated land subject to flooding at the site because there was an outlet or perhaps an inlet and an outlet.  The Petitioners’ implication that the Commission knowingly accepted erroneous information is a serious allegation, which is not supported by the Petitioners’ filings in the record as it now stands.  Nonetheless, under the enforcement provisions of the regulations, both the Commission and the Department have the authority to take enforcement related to the 2008 Request.  If either the Commission or the Department did not realize that the regulations identify broader grounds that fraud or mutual mistake and conclude that there was false, inaccurate, or misleading information submitted and certified with the 2008 Request, either may use the enforcement provisions at 310 CMR 10.08(1)(d) that are explicitly intended to address that violation.  Enforcement could lead to the rescission of a Determination, issuance of a modified Determination, or some other outcome.  The Petitioners, however, lack the authority to pursue enforcement, and cannot seek to compel the exercise of enforcement authority by the filing a Request for Determination of Applicability. The provisions related to ten residents in the Wetlands Protection Act, M.G.L. c. 131, s. 40 and M.G.L. c. 214, s. 7A remain available to them as a remedy. 

CONCLUSION

In conclusion, I recommend that the Department’s Commissioner find that the Petitioners may not challenge the 2010 Determination in this appeal and the Department properly rejected the request for a Superseding Determination as moot because the 2008 Determination is still valid.  Either the Commission or the Department may pursue enforcement pursuant to 310 CMR 10.08(1)(d) if  a violation of the regulations related to the 2008 Request occurred.  
                                                                                    _______________










Pamela D. Harvey 








Presiding Officer

                          NOTICE- RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� In both the 2008 and 2010 Determinations, the Commission found that the property contained isolated land subject to flooding under its local bylaw, but not under the state law.


� The parties did not address the question of whether the Permit Extension Act extended the term of the Determination by two years. 


  


� The Petitioner reframed this issue and added a second issue, “Presuming the “three-year” rule allows reconsideration of determinations of applicability by third parties such as the Petitioners, have the Petitioners demonstrated that the subject property contains state jurisdictional Isolated Land Subject to Flooding?” If I were to find that the Department should have issued a Superseding Determination of Applicability and the Petitioners could collaterally challenge it, I would remand to the Southeast Regional Office to determine the presence and extent of jurisdictional areas, which the other parties could then challenge.   


� A “third party” generally refers to a person or group other than the Department and the Applicant/Landowner.  “Third party” more specifically refers to the person or group, other than the Applicant/Landowner, which filed the Request for Determination of Applicability.


�The Petitioner’s Motion for Summary Decision was properly accompanied by an affidavit; Mr. McKenzie’s statement was not pre-filed testimony as characterized by the Department and the Carrolls. 310 CMR 1.01(11)(f).  The Department and the Carrolls filed a Motion to Dismiss, which is not typically accompanied by an affidavit.  310 CMR 1.01(11)(d).  The parties were free to choose the type of motion each wished to file. Dismissal was appropriate on the legal issue, for the reasons stated by the Department and the Carrolls and additional reasons related to the regulatory revisions on enforcement.  Because the legal issue is dispositive, what would have been genuine issues of fact as to the 2008 Request for Determination are not material to the resolution of this appeal.      


� The Department and the Carrolls argue that Kenwood and Duffy Brothers had the same Presiding Officer; in fact, the former was written by Kristen Palace and the latter by Mark Silverstein.  Nonetheless, the Department’s recommended decisions by Presiding Officers are subject to adoption, rejection or modification by the Commissioner, so that differences between Presiding Officers should not be significant.


� Mutual mistake generally means that the Determination does not accurately reflect the common understanding of the applicant and the issuing authority; it does not mean that the Determination is premised on mistaken facts.  See, e.g.,  OneBeacon American Ins. Co. v. Travelers Indem. Com., 465 F. 3d 38 (1st Cir. 2006).  Fraud generally means the false representation of a material fact, made with knowledge of its falsehood and the intent to induce action, and the reliance on the false representation.  See e.g., Gannett v. Shulman, 74 Mass. App. Ct. 606 (2009).   In Kenwood, the Reading Conservation Commission was not able to demonstrate mutual mistake at the hearing.  Matter of Kenwood Development, Docket No. 97-022, Final Decision (June 15, 1988).  





� The regulations were revised in 2005, adding this provision. See Preface to Wetlands Protection Act Regulations, 2005 Revisions.  The parties did not addressed these provisions of the regulations or the question of remedies that might be available to the Commission, the Department, or the Petitioners in instances where they believed there to be fraud, mutual mistake, or other malfeasance  in the wetlands permitting process.  I note that the regulatory provisions for false, inaccurate, and misleading statements are similar to, but broader than, fraud and mutual mistake.    





