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RECOMMENDED FINAL DECISION
INTRODUCTION
Wood Mill, LLC and MassInnovation, LLC (“the Petitioners”), have appealed the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) that was issued to each of them by the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) in the amounts of $109,875.00 and $137,000.00, respectively.  The PANs pertain to alleged noncompliance with regulations governing the handling of asbestos during an enormous demolition and renovation project to convert an historic mill building at 250 Merrimac St., Lawrence, MA, into residential living space (“the property” or “site”).  Asbestos is an air pollutant and known carcinogen which the Department regulates under G.L. c. 111 §§ 142A-O and 310 CMR 7.00.  The site is situated in a relatively dense urban setting approximately four blocks from Route 495.  It borders the Merrimack River to the north and Merrimack St. to the south.  A public train station is located on Merrimack St., across the road from the site.  
At the time of the alleged violations, Wood Mill owned the property and MassInnovation operated generally as a real estate development agent on behalf of Wood Mill.  Wood Mill and MassInnovation are related entities, with Robert Dean Ansin serving as a manager of both.  Wood Mill retained J. Calnan & Associates, Inc. (“JCA”) as its general contractor, or construction manager, on the project. 
Several subcontractors were retained to do the asbestos abatement component of the demolition and renovation project.  The alleged violations occurred on three separate dates: (1) March 1, 2007, with regard to demolition and renovation work for floor tile and mastic (a tile adhesive) inside the building, (2) April 11, 2007, with regard to the removal and handling of asbestos covered pipe outside the building, and (3) August 3, 2007, with regard to the management of debris containing asbestos outside the building.    

The Petitioners’ appeals generally assert that: (a) MassInnovation was not an “operator” under 310 CMR 7.15, and thus has no liability, (b) there is insufficient evidence of preconditions for assessment of the penalties under G.L. c. 21A § 16, (c) the Petitioners lack the financial ability to pay the penalties, and (d) the penalties are excessive because the Department failed to make sufficient downward adjustments to the penalty amount pursuant to 310 CMR 5.25 and G.L. c. 21A § 16.  
Following an adjudicatory hearing, I find that Wood Mill was the owner and MassInnovation was an operator under 310 CMR 7.15, leading to their regulatory obligations for the demolition/renovation operation at the property.  My findings are mixed with regard to whether there is a preponderance of the evidence to establish any preconditions for assessment of the penalties.  I find that there is sufficient evidence to support a finding that the Petitioners acted willfully and not as a result of error with regard to the March 1, 2007 notification violations and the August 3, 2007 asbestos management violations.  I find that MassDEP properly exercised its discretion in calculating the penalties for these violations, and the penalty amounts are not excessive.  Accordingly, I recommend that the total penalty amount that should be assessed against each entity is $52,000 against MassInnovation and $40,575 against Wood Mill.  I find that there is not a preponderance of the evidence to support any penalty assessment preconditions for the remaining assessed penalties, and thus I recommend that they be vacated.

PROCEDURAL BACKGROUND
Shortly after the appeal was filed, I held a Pre-Screening Conference with the parties, after which the issues for adjudication were defined as follows:
1. Whether the Petitioners are liable for the violations alleged in the PANs.

2. If the Petitioners are liable for some or all of the violations alleged in the PANs, whether the associated monetary penalties for those violations are excessive.
See Pre-Screening Conference Report and Order.    

At the adjudicatory hearing, the following witnesses testified on behalf of the Department:

1. John J. MacAuley, Jr.  Mr. MacAuley is employed as an Environmental Analyst V with the Bureau of Waste Prevention in the Department’s Northeast Regional Office, Wilmington, MA.  He serves as Section Chief of the Asbestos Program.  He has substantial training, education, and certifications and many years of experience relating to asbestos handling and remediation.  MacAuley Wood Mill PFT, 
 pp. 1-6.

2. Stephen J. Robak.  Mr. Robak is a project executive with JCA.  No further background information was provided.

3. Kenneth S. Racicot.  Mr. Racicot is a general manager of Mabardy, Inc, a construction company that worked on the project.  He has substantial experience in the construction management field.

4. Michael McCaffrey.  Mr. McCaffrey is director of operations with American Environmental Consultants, Inc.  He has over 25 years of experience in the asbestos abatement field.

5. John P. Rourke.  Mr. Rourke is vice president of operations with Mill City Environmental Corporation, which focuses on environmental cleanup projects.  He holds a B.S. degree in business management, and has substantial experience in the asbestos abatement and construction fields.

6. Timohy Cahill.  Mr. Cahill is employed by MassDEP as senior financial analysis manager.  He has substantial experience in finance and holds a B.S. degree in policy analysis and a M.S. degree in economics.  

The following witnesses testified on behalf of the Petitioners: 

1. Michael L. McCarter.  Mr. McCarter is a project manager with ATC Associates, Inc.  He has a substantial background and education in asbestos abatement.
2. Robert D. Ansin.  Mr. Ansin is the manager of Wood Mill and a manager of MassInnovation.  No background information was provided.
3. Christene A. Binger.  Ms. Binger is employed as a senior hydrologist and project manager with GeoInsight, Inc., a company that focuses on environmental engineering and compliance.  She has a B.A. degree in geology and a M.S. degree in hydrogeology, in addition to substantial relevant experience.

4. Gino J. Baroni.  Mr. Baroni is the president of Trident Building, LLC, which provides construction management and consulting services.  He has over 30 years of experience in the construction industry.

THE BURDEN OF PROOF 


Under 310 CMR 5.00, when the Department seeks to assess an administrative penalty against any party it has the burden of proving the disputed elements of its case by a preponderance of the evidence.  See 310 CMR 5.36(2) and (3).  “A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .” 
REGULATORY FRAMEWORK
Liability
“[A]sbestos is a highly potent carcinogen.” 
  MacAuley Wood Mill PFT, Ex. 60, p. 29467.  It is “well recognized . . . [as] one of the most hazardous substances to which humans are exposed in both occupational and non-occupational settings.”   MacAuley Wood Mill PFT, Ex. 60, p. 29468; see Environmental Encapsulating Corp., Central Jersey Coating, Inc., v. City of New York, 855 F.2d 48 (2nd Cir. 1988) (“Exposure to airborne asbestos fibers – often one thousand times thinner than a human hair – may induce several deadly diseases . . . .”).  The hazards posed by asbestos have been well documented and researched:
Exposure to asbestos causes many painful, premature deaths due to mesothelioma and lung, gastrointestinal, and other cancers, as well as asbestosis and other diseases. . . . Studies show that asbestos is a highly potent carcinogen and that severe health effects occur even after short-term, high level or longer-term, low level exposure to asbestos. . . .   
Matter of RDA Construction Corporation, Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010) (quoting 40 CFR § 763, January 12, 1989, published in the Federal Register, Vol. 54, No. 132, at 29467); MacAuley Wood Mill PFT, p. 26, Ex. 60 (a copy of EPA regulations discussing research regarding health effects and regulation of asbestos).  Because of the long life cycle and the risk of residual exposure from asbestos, regulations require “exposure prevention actions . . . .”  MacAuley Wood Mill PFT, Ex. 60, p. 29467 (emphasis added).  “Asbestos-containing material,” or “ACM,” is defined at 310 CMR 7.00 as “friable asbestos and any material containing 1% or more asbestos by weight.”  

The Massachusetts Clean Air Act gives MassDEP broad authority to “adopt regulations . . . to prevent pollution or contamination of the atmosphere.”  G.L. c. 111 § 142A.  MassDEP enacted such regulations at 310 CMR 7.00.  “The purpose of [the regulations] is to prevent the occurrence of conditions of air pollution where such do not exist and to facilitate the abatement of conditions of air pollution where and when such occur. They are designed to attain, preserve, and conserve the highest possible quality of the ambient air compatible with needs of society.”  310 CMR 7.00 (preamble).  

The regulations at 310 CMR 7.15(1) set forth the air pollution control standards for asbestos with respect to the type of project at issue in this case—“Demolition/Renovation.”  See 310 CMR 7.00 (definition of “demolition/renovation”).  The regulations set forth mandatory requirements for the entire cycle of a demolition/renovation project involving asbestos.  They place responsibility for compliance with these standards upon “each owner/operator.”  See 310 CMR 7.15(1) (b)-(g).  With respect to each stage of the demolition/renovation cycle they provide in relevant part that “[e]ach owner/operator” “shall”: 
(1) provide the specified “notification” and reporting to the Department of an intended project;

(2) “comply” with “procedures for asbestos emission control” to “prevent visible or particulate emissions”;

(3) comply with procedures for “air cleaning,” and 
(4) comply with procedures for “waste disposal.”  
310 CMR 7.15(1) (b), (c), (d), and (e) (emphasis added).  The term “owner/operator” means:
any person, any department or instrumentality of the federal government, or any public or private group which: a) has legal title, alone or with others, of a facility, b) has the care, charge, or control of a facility, or c) has control of a demolition/renovation operation, including but not limited to contractors and subcontractors.

310 CMR 7.00 (emphasis added).  “Facility” means “any structure, installation, building, equipment, or ship.”
Each owner and operator is charged with responsibility for regulatory compliance.  Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010).  Although status as an operator may be established by contract documents providing supervisory authority or control, the scope of the operator’s responsibilities for ensuring compliance with the regulations is not governed by the contractual terms.  Instead, once a person acquires status as an operator, the regulations impose certain legal duties, which cannot be removed by contract.  See id.; see also In re Schoolcraft Construction, Inc., 8 E.A.D. 476 (E.P.A. 1999) (contractor who prepared asbestos management plan and prepared specifications for abatement project was responsible for coordinating the abatement).
The regulatory reference to “each owner/operator,” indicates that liability can be imposed on more than one party at a demolition/renovation site, and more than one person or entity can be an operator.  See In re Schoolcraft Construction, Inc., 7 E.A.D. 501 (E.P.A. 1998) (Remand Order).  One factor to consider in determining operator status is the extent to which the entity or person can “affect” others’ compliance with the regulations.  One may be found to be an operator if they have the ability or authority to control, regardless of whether they actually exercise control.    Id.  “Indeed, to require the actual exercise of control would create the anomalous result of allowing those with supervisory authority over a renovation to avoid liability for violations of the asbestos [regulations] by failing to exercise that authority.  Such a result would reward irresponsible behavior and be contrary to the purposes of the Act.”  Id. 
Penalty Authority
The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1).


Generally, the Department “may assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance . . . .”  G.L. c. 21A, § 16; 310 CMR 5.10 – 5.12.  However, “the department may assess such penalty without providing such written [prior] notice if such failure to comply: (1) was part of a pattern of noncompliance and not an isolated instance, or (2) was willful and not the result of error, or (3) resulted in significant impact on public health, safety, welfare or the environment . . . .”
  G.L. c. 21A, § 16 (emphasis added); 310 CMR 5.14.
SUMMARY OF VIOLATIONS ALLEGED IN THE PAN 
AND SUMMARY OF LEGAL CONCLUSIONS
Alleged Violations
The PANs alleged the following violations: 
On March 1, April 11, and August 3, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(a) by causing, allowing, or permitting the handling, storage, or disposal of ACM in a manner that causes or contributes to a condition of air pollution. 
  The alleged violations resulted in a penalty of $19,575 for each of the three violations against Wood Mill (total of $58,725) and $25,000 for each violation against MassInnovation (total of $75,000).
  MacAuley MassInn. PFT, pp. 10-12, 17-18, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, 20-22, Ex. 56, pp. 6, 9.
On March 1, 2007 and April 11, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(b) by failing to notify MassDEP in writing prior to undertaking a demolition/renovation operation, resulting in a penalty of $19,575 for each of the two alleged violations against Wood Mill (for a total of $39,150) and $25,000 for each of the two alleged violations against MassInnovation (for a total of $50,000).
  MacAuley MassInn. PFT, pp. 10-12, 17-18, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, Ex. 56, pp. 7, 10.
On March 1, 2007 and April 11, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(c)(1) by failing to remove ACM that was impacted by the demolition/renovation work prior to the commencement of the operations, resulting in a penalty of $1,000.00 for each of the two violations against MassInnovation (total of $2,000) and Wood Mill (total of $2,000).
  MacAuley MassInn. PFT, pp. 10-12, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, Ex. 56, pp. 7, 10.

On March 1, 2007 and April 11, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(c)(3) by failing to seal the work area during asbestos removal operations, resulting in a penalty of $1,000.00 for each of the two violations against MassInnovation (total of $2,000) and Wood Mill (total of $2,000).
  MacAuley MassInn. PFT, pp. 10-12, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, Ex. 56, p. 7, 10.
On March 1, 2007 and April 11, 2007, and August 3, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(c)(4) by failing to wet ACM and keep it wet until sealed in a container, resulting in a penalty of $1,000.00 for each of the three violations against MassInnovation (total of $3,000) and Wood Mill (total of $3,000).
  MacAuley MassInn. PFT, pp. 10-12, 17-18, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, 20-22, Ex. 56, p. 8, 10.  
On March 1, 2007 and April 11, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(d) by failing to use air cleaning equipment during asbestos removal operations, resulting in a penalty of $1,000.00 for each of the two violations against MassInnovation (total of $2,000) and Wood Mill (total of $2,000).
  MacAuley MassInn. PFT, pp. 10-12, 17-18, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, Ex. 56, p. 8.
On March 1, 2007, April 11, 2007, and August 3, 2007, MassInnovation and Wood Mill allegedly violated 310 CMR 7.15(1)(e)(1) by failing to seal asbestos containing material in leak tight containers at the site, resulting in a penalty of $1,000.00 for each of the three violations against MassInnovation (total of $3,000) and Wood Mill (total of $3,000).
  MacAuley MassInn. PFT, pp. 10-12, 17-18, Ex. 66; MacAuley Wood Mill PFT, pp. 10-11, 17-18, 20-22, Ex. 56, p. 8, 11.  

The total penalty assessed against Wood Mill was $109,875.00 and the penalty against MassInnovation was $137,000.

Summary of Legal Conclusions
Here, the primary grounds for appeal are the Petitioners’ positions that (1) MassInnovation was not an “operator” under 310 CMR 7.15 and (2) the record does not contain a preponderance of the evidence to warrant a finding that the violations were willful and not the result of error, resulted in significant impact, or are part of a pattern of noncompliance under G.L. c. 21A § 16.  
It is undisputed that Wood Mill, because it holds legal title, was the owner.  I find that MassInnovation was an operator; a preponderance of the evidence demonstrates that MassInnovation had the authority and responsibility to make controlling decisions regarding the demolition/renovation operation, including but not limited to contractors and subcontractors.  The record demonstrates that MassInnovation derived such authority from the Asbestos Containing Materials Operations and Maintenance Program (“O&M Plan”), its relationship with and authority derived from Wood Mill, and contracts it entered with subcontractors.  The record demonstrates that MassInnovation in fact exercised significant control of the demolition/renovation operation, including but not limited to contractors and subcontractors.
Whether there was sufficient penalty authority, however, is less clear than whether the Petitioners had owner or operator status.  The record contains no evidence showing that either Wood Mill or MassInnovation ever gave the required regulatory notice to MassDEP of the demolition/renovation operation for work inside the building, despite their obligations as owner and operator to do so for the intended asbestos abatement work within the building.  See 310 CMR 7.15(1)(b).  The evidence demonstrates that both entities willfully initiated and executed that operation with the assistance of contractors and that the failure to give notice did not result from error.  Thus, the violations of this provision for the March 1, 2007 violation relating to abatement inside the building should be upheld in the amount of $25,000 for MassInnovation and $19,575 for Wood Mill.
With respect to the remaining alleged violations for March 1, 2007 and all of the April 11, 2007 alleged violations, there is not a preponderance of the evidence establishing any preconditions for assessment of the penalties.  In particular, a preponderance of the evidence does not establish conduct attributable to the Petitioners that was willful and not result of error.  Instead, the record shows that the violations occurred from conduct of independent contractors that was so significantly outside the standard of care and MassInnovation’s and Wood Mill’s reasonable expectations, it could not have been reasonably foreseen or contemplated by Wood Mill and MassInnovation, despite their exercise of due diligence.  A preponderance of the evidence also does not demonstrate the existence of the other two alleged preconditions for assessment of these penalties—significant impact on public health, safety, welfare or the environment or, with respect to MassInnovation, a pattern of noncompliance.  

For the last set of violations, those occurring on August 3, 2007, a preponderance of the evidence supports a willful but not result of error finding against the Petitioners, resulting in total penalties of $27,000 against MassInnovation and $21,575 against Wood Mill.    
A preponderance of the evidence shows that MassDEP properly exercised its discretion in calculating the amounts of these assessed penalties, and as a consequence they are not excessive.  Lastly, the Petitioners’ claim that they are financially unable to pay the penalties is not persuasive.  In sum, the Petitioners have failed to show by preponderance of the evidence that they are financially unable to pay the above penalty amounts.  As a result the total penalty amount that should be assessed against each entity is $52,000 against MassInnovation and $40,575 against Wood Mill.
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
I.
Background and Parties’ Relationships
It is undisputed that Wood Mill was an owner under 310 CMR 7.15 and 7.00.  Although Ansin testified that MassInnovation was merely acting as an agent performing “clerical and administrative” responsibilities on behalf of Wood Mill, 
 there is overwhelming evidence showing it was an operator under 310 CMR 7.15 and 7.00.  That is, MassInnovation had the authority to exercise, and in fact exercised, control over significant aspects of the demolition/renovation operation.  Such control was derived from MassInnovation’s relationship with Wood Mill, contractual arrangements, and operation and maintenance policies and practices.  JCA, the construction manager, played the major role in the operations, and contributed to most of the violations in ways that were neither reasonably foreseeable nor contemplated by the Petitioners.
Wood Mill purchased the property on October 1, 2003.  Robert Dean Ansin is the Manager and Resident Agent of Wood Mill.  The historic mill building on the property is a 1.3 million square-foot building known as the Wood Mill, formerly the Wood Worsted Mill.  Ansin PFT, p. 2.  The building is one-third of a mile long, consisting of four contiguous sections known as Buildings C, D, E, and F.  Building D, where some of the alleged violations occurred, contains about 291,648 square feet.  Ansin PFT, p. 2.  
In 2005, renovation operations commenced to create condominium space in Building D, with some additional space in Building C.  The goal was to utilize “green” environmentally friendly development practices and techniques.  Ansin PFT, pp. 2-3.  The intent was to change a “fallow, Brownfield site to a ‘green’ development with many environmentally conscious features.”  Ansin PFT, p. 24.  During the time of the alleged violations, Wood Mill was primarily represented by Ansin, providing general oversight via regular weekly meetings and financing decisions.  McCarter PFT, pp. 2-5, 7-8; Ansin PFT, p. 3.  

In 2006, Wood Mill retained JCA as the general contractor, or construction manager. 
  Robak PFT, p. 2.  JCA began working at the site in about August 2006.  Robak PFT, p. 11.  In accordance with industry practice and the contract documents, as the construction manager JCA “owned” (in a figurative sense) or “controlled” the site and controlled the work of its subcontractors.  Baroni PFT, p. 4; Ansin PFT.  Although JCA began working at the site in August 2006, the written contract between the parties was not finalized and executed until July 16, 2007.  Robak PFT, p. 2; MacAuley PFT, Ex. 53.  Until that time JCA worked under a letter of intent, but with the understanding that it was operating under the terms of the unexecuted written contract.  Transcript I, p. 37-39; Transcript II, pp. 10-11.  
MassInnovation’s Role In The Project.  MassInnovation had significant authority to control the demolition/renovation operation, including but not limited to contractors and subcontractors.  See 310 CMR 7.00 (definition of owner/operator).  MassInnovation in fact exercised much of that authority.  
Ansin was also a manager of MassInnovation during and around the time that the alleged violations transpired.  Ansin PFT, p. 1.  MassInnovation’s purpose is to engage in: “investment in and leasing, subleasing, ownership and development of real estate and financing, refinancing, disposing of and otherwise dealing with interests in real estate directly or indirectly through joint ventures, partnerships or other entities.”  MacAuley MassInnovation PFT, p. 27 (quoting MassInnovation 2006 Annual Report); see also MacAuley Rebuttal PFT, Ex. R8.  
MacAuley first learned about MassInnovation from a May 6, 2004 Settlement Agreement entered between MassInnovation and the Massachusetts Attorney General’s Office, on behalf of the Commonwealth of Massachusetts.
  MacAuley MassInnovation PFT, p. 23, Exs. 71 and 72 (Complaint and Settlement Agreement).  The Complaint alleged that in 2000, 2001, and 2002  MassInnovation violated laws regulating asbestos while it was engaged in a renovation project at an historic mill building in Fitchburg.  MacAuley MassInnovation PFT, p. 23, Ex. 71; see Ansin PFT, pp. 1-2.  MassInnovation allegedly operated the site and had control over the redevelopment operations involving ACM at the site.  MacAuley MassInnovation PFT, p. 23, Exs. 71, Complaint, ¶ 7.  
The Settlement Agreement is relevant here because it required MassInnovation to obtain  “an asbestos survey (“Survey”) of the entire 1.3 million square foot Wood Mill building [at issue in this appeal] and an asbestos management plan (“Management Plan”) [for the site].”  MacAuley MassInn. PFT, Ex. 72, Settlement Agreement, ¶ 3; Transcript II, p. 167-68.  It is also relevant because it made Wood Mill and MassInnovation more sensitive to issues and requirements surrounding asbestos abatement.  Transcript II, p. 167-68; Ansin PFT.  MassInnovation was required to hire a properly licensed consultant to provide the Survey and Management Plan.  The purpose of the Management Plan was to “create a detailed plan for removing, handling, and disposing of all ACM identified in the Survey prior to commencing any demolition or renovation in areas where ACM is located, and to create a detailed operations and maintenance plan for managing remaining ACM identified in the Survey in a manner that ensures the ACM is maintained in a state of good repair . . . .”  MacAuley MassInnovation PFT, Ex. 72, Settlement Agreement, ¶ 3.  
Based upon the Settlement Agreement, MassInnovation entered an agreement with ATC Associates, Inc. (“ATC”) to prepare the April 7, 2004 “Asbestos Containing Buildings Survey” (“Asbestos Survey”) for MassInnovation.  ATC is nationally based company, performing work in environmental management, industrial hygiene and occupational health, geotechnical engineering, construction materials testing and inspection, and environmental health and safety training.  MacAuley MassInnovation PFT, p. 24, Ex. 51, 53; McCarter PFT, p. 1.  
The Asbestos Survey extensively documents the results of the asbestos sampling and survey that ATC did throughout the site.  Id.; McCarter PFT, pp. 4-5.  ATC prepared an additional survey dated July 27, 2004, titled “Additional Inspection and Sampling of Flooring and Roofing Materials” (“Supplemental Survey”) and an “Asbestos Abatement Project Manual.”  McCarter PFT, p. 2.  MassInnovation was named on the contract in these documents as the entity commissioning the work because of the requirement in the Settlement Agreement that MassInnovation secure the documents.  McCarter PFT, pp. 2-3.  Wood Mill paid for ATC’s work.  
The Asbestos Survey provided clear notice of asbestos in certain of the floor tiles and floor tile mastics, and noted that concealed flooring could also contain asbestos, including such flooring on the sixth floor, section D, where (as discussed below) the first alleged violations occurred.  MacAuley MassInnovation PFT, p. 25.  The report recommended further investigation of such concealed floors before doing any renovation or demolition work.   MacAuley MassInnovation PFT, p. 25, Ex. 51, p. 10.  The report added that based on “the inconsistent laboratory analytical results, age of structure, and renovation history, all floor tile and floor tile mastics have been identified in this report as asbestos containing.”    MacAuley MassInnovation PFT, p. 25.  For section D of the sixth floor it stated that “floor tile and/or mastic observed and assumed throughout.”  Id. 
The O&M Plan.  ATC also prepared an Asbestos Containing Materials Operations and Maintenance Program (“O&M Plan”) for MassInnovation.  MacAuley MassInnovation PFT, p. 25, Ex. 52.   The O&M Plan was requested by Wood Mill and “specifically developed for” MassInnovation.  McCarter PFT, pp. 5-6; MacAuley MassInnovation PFT, p. 25, Ex. 52, p. 1.  The O&M Plan was created to establish procedures and policies for managing asbestos abatement at the site.  It provided  MassInnovation with significant decision making authority for the asbestos abatement.  MacAuley MassInnovation PFT, Ex. 52, pp. 1-15; McCarter PFT, pp. 1-8, Ex. B.  
The O&M plan states that MassInnovation has an “[ACM] management program that includes removal, repair, or in-place management of installed ACM.”   Importantly here, it stated: “It is the policy of [MassInnovation] to manage ACM in place until such time that it becomes necessary to abate the material using a licensed abatement contractor.  [MassInnovation] will designate an Asbestos Program Manager with the responsibility to implement and manage [the O&M Plan].”  MacAuley MassInnovation PFT, p. 25, Ex. 52, p. 2 (emphasis added).  This asbestos management policy is noteworthy because it established how abatement was to be conducted on an as-needed basis as different portions of the renovation project were undertaken.  According to the Petitioners, the project’s prodigious size compelled this policy, in contrast to other smaller projects where asbestos abatement is typically performed all at once.  MassInnovation designated Peter Dion, a MassInnovation employee, as the Asbestos Program Manager.  MacAuley MassInnovation PFT, p. 25, Ex. 65.  
The O&M Plan provided that if “suspect ACM is uncovered or disturbed, work shall be stopped immediately and the Asbestos Program Manager [Dion] shall be notified.  The Asbestos Program Manager shall arrange for and coordinate all asbestos-abatement and emergency response activities.”  MacAuley MassInnovation PFT, Ex. 52, p. 2.  

“The Asbestos Program Manager has overall responsibility for implementation and administration of th[e] Asbestos O&M Program.  The Asbestos Program Manager is responsible for . . . coordinating all asbestos contractors’ activities.”  MacAuley MassInnovation PFT, p. 25, Ex. 52, p. 3.  “For all renovation and/or demolition projects scheduled at the Facility, the affected area will be inspected to determine if ACM is present and will be impacted. . . .   [MassInnovation] will request that the Asbestos Program Manager, with the assistance of the Asbestos Consultant, conduct the inspection prior to conducting any renovation/demolition work.  If a determination is made that the proposed work will impact ACM, [MassInnovation] will notify the Asbestos Program Manager.”  MacAuley MassInnovation PFT, p. 25-26, Ex. 52, p. 14.  
MassInnovation was actively involved in generally overseeing asbestos abatement.  It and Wood Mill held, at a minimum, weekly meetings with JCA to discuss the status of the project.  Related documentation supports MassInnovation’s extensive involvement: “[a]ll of the action plans, asbestos abatement plans and other asbestos related submittals to MassDEP which [MacAuley] reviewed were addressed to MassInnovation, LLC,” and some specifically to Peter Dion or Robert Ansin at MassInnovation.  MacAuley MassInnovation PFT, pp. 27-28.  MacAuley testified to approximately 11 separate asbestos remediation documents from various contractors being addressed to and/or executed by MassInnovation.  Some documents reference actions requested by MassInnovation.  MacAuley MassInnovation PFT, p. 27-28.  Those documents included asbestos remediation action plans, asbestos abatement plans, and other asbestos related submittals that were addressed or directed to MassInnovation or signed by MassInnovation.  Id.; see generally, MacAuley MassInnovation PFT, Exs. 53-64.  Other testimony and supporting documentation also corroborates that MassInnovation acted as an operator for the project.  Robak PFT, pp. 2-3; MacAuley MassInnovation PFT, p. 6-7; MacAuley Rebuttal PFT, pp. 2-3; Transcript I, p. 36, 40, 142-43.  

JCA’s Role in the Project.  By October 27, 2006, Wood Mill had provided JCA, the project manager or general contractor, with all asbestos related documents, including the two asbestos surveys, O&M Manual, and the Project Manual.  Ansin PFT, p. 5; Baroni PFT, pp. 1-2; Transcript I, p. 166-67.  Kelly J. Patterson-Herrig was JCA’s primary on-site project manager.  Ansin PFT, p. 5.  “Wood Mill and MassInnovation directed the abatement contractors to take their instructions from Ms. Patterson-Herrig or JCA.”  Ansin PFT, p. 6.  Upon recognizing “any Hazardous Materials . . . or knowing of the existence thereof,” JCA was required to “stop work immediately in the affected area and duly notify the owner” or Dion, under the O&M Plan.  Baroni PFT, pp. 2-3; Robak PFT, p. 3; Ansin PFT, p. 5; Baroni PFT, pp. 2-3. 

As construction manager, JCA was generally responsible for direct, day-to-day sequencing and oversight of work by contractors at the site.  Baroni PFT, Ex. A, Construction Contract § 3.3.1.  JCA would provide general direction regarding where and when to sample for asbestos or conduct abatement based upon where JCA and contractors would be working.  Rourke PFT, p. 3; Ansin PFT, p. 5-6; Transcript I, p. 197; Baroni PFT, p. 4; Transcript I, p. 45-46.  JCA exercised the responsibility of managing the timing and implementation of that abatement work.  Robak PFT, p. 8; Rourke PFT, p. 3.  “JCA knew what specific area it would be working in and needed the flexibility to bring abatement resources to that area so that work could proceed in an orderly flow.”  Ansin PFT, p. 6.  JCA would generally order abatement to begin as it prepared to work in an area identified in the ATC surveys as containing ACM, after receiving general authorization from MassInnovation or Wood Mill to perform the abatement.  Ansin PFT, pp. 5, 7
; Transcript I, p. 62-68, 72-73, 86-87, 197-204.  MassInnovation generally reviewed testing or abatement proposals and determined whether to authorize them on Wood Mill’s behalf.  Ansin PFT, p. 7, 8; MacAuley MassInnovation PFT, p. 6; Robak PFT, pp. 7-8; McCaffrey PFT, pp. 1-2; Rourke PFT, pp. 2-3, 5; Testimony I, pp. 200-204.
The ultimate decisions regarding asbestos abatement were generally communicated to JCA by Dion or Ansin, with Ansin being actively involved in decisions.  Robak PFT, p. 8; Rourke PFT, p. 3.  MassInnovation insisted on approving all remediation proposals in advance, and then JCA would direct the abatement contractors what to do and where to work.  Ansin PFT, p. 11.   
Ansin never disapproved a request by JCA for testing or abatement.  Ansin PFT, pp. 7, 10.  In fact, MassInnovation and Wood Mill approved of JCA’s recommendation to use Mill City Environmental (“MCE”) as the primary asbestos abatement contractor, even though MCE was more expensive than other abatement contractors.  MCE was the contractor that JCA preferred to work with, and thus Dion, of MassInnovation, chose that recommendation over a lower cost subcontractor.  Ansin PFT, p. 7,10.  Dion instructed MCE that “Patterson-Herrig, J. Calnan & Associates, Inc., will be your primary contact for this job and you will take all direction from her.”  Ansin PFT, p. 7, Ex. E.  Even though day-to-day authority and decisions regarding abatement were made by JCA, the asbestos abatement engagement contracts were generally entered by MassInnovation directly with the asbestos abatement contractors.  Robak PFT, pp. 7-8; McCaffrey PFT, pp. 1-2; Rourke PFT, pp. 2-3, 5; Testimony I, pp. 200-204.    
Ansin testified that he insisted JCA officials go “above and beyond” with regard to environmental safety and regulatory compliance.  Ansin PFT, pp. 5, 6.  Ansin was particularly concerned about complying with asbestos laws because of what transpired at the Fitchburg site, resulting in the Settlement Agreement.  He claims that no one at JCA ever mentioned any concerns with the way in which Wood Mill or MassInnovation handled ACM related issues.  Ansin PFT, p. 5.  Ansin asserts that JCA through Patterson-Herrig gave weekly summaries regarding how subcontractors were performing; JCA seemed to be attentive to asbestos surveys and other documentation regarding asbestos abatement.  Ansin PFT, p. 6.

  JCA, through Robak, denies that Ansin emphasized environmental safety and regulatory compliance.  In fact, he asserts that the violations should be attributed to the Petitioners, contending that Ansin is blameworthy.  For reasons discussed below, I attach little weight and reliability to Robak’s testimony.  

II.
The Alleged Violations

A.
March 1, 2007 Alleged Violations  
The first alleged violations were discovered on March 1, 2007 on the sixth floor of Building D.  On that day, MacAuley performed a general inspection of the site, accompanied by McGuinness, a health and safety official from JCA.  MacAuley discovered several pieces of ACM, including broken tile and pieces of mastic (a bonding material, generally for tile) strewn about on the sixth floor of Building D.  MacAuley Wood Mill PFT, pp. 7-8; MacAuley MassInnovation PFT, p. 6-7.  MacAuley also discovered a large pile of debris adjacent to windows, which contained several pieces of broken ACM, including tile, mastic, and black paper.  Id.  MacAuley observed that the two layers of flooring that contained asbestos were being torn up in fragmented pieces.  Id. at pp. 8-9.  Outside of the building on the ground below the windows, a large pile of debris also contained ACM.  MacAuley Wood Mill PFT, pp. 7, 9-10.  McGuinness informed MacAuley that the debris outside the building was from the sixth floor of Building D.  MacAuley MassInnovation PFT, p. 7.  It had been dumped out of the window with a piece of machinery commonly referred to as a “Bobcat.”  MacAuley also inspected the waste trailer outside the building in which ACM had been disposed.  He observed uncontained, unlabeled ACM in the trailer. MacAuley MassInnovation PFT, pp. 7-9; see also McCaffrey Rebuttal PFT (summarizing results of ACM testing).  
MacAuley instructed MCE and its subcontractor, Premier Abatement & Labor Services, Inc. (“Premier”), to cease asbestos removal and demolition/renovation operations, and submit a written plan to MassDEP proposing actions that would be taken to return to compliance.  MacAuley Wood Mill PFT, pp. 9; MacAuley MassInnovation PFT, p. 11-12.  MacAuley also instructed McGuiness to retain a licensed asbestos contractor to inspect the remainder of the building for ACM, particularly tile, mastic, and debris, and to cover the ACM on the sixth floor.  Once the full scope of asbestos contamination was determined, a remediation proposal was to be submitted for MassDEP’s review.  MacAuley Wood Mill PFT, pp. 11-12; MacAuley MassInnovation PFT, p. 11-12.   

On March 16, 2007, MCE notified MacAuley that it had been retained to develop an action plan on behalf of “MassInnovation and [JCA].”  American Environmental Consultants (“American”) had been retained by MCE to do some of the work.  The impacted areas were promptly remediated. MacAuley Wood Mill PFT, pp. 12-13; MacAuley MassInnovation PFT, p. 12-13; McCaffrey PFT, p. 1-3.  

Penalty Assessment for the March 1, 2007 Violations.  It is clear that ACM on the sixth floor of Building D was not handled in compliance with 310 CMR 7.15, as alleged by MassDEP, constituting all of the violations alleged in the PAN.
  I have also found, as discussed above, that Wood Mill was an owner and MassInnovation was an operator, creating liability for them under 310 CMR 7.15.  But that does not end the inquiry.  The legislature has authorized MassDEP to assess a penalty without prior notice if a precondition under G.L. c. 21 § 16 has been satisfied.  Here, MassDEP points to three alleged preconditions, arguing there was a failure to comply that: (1) was willful and not the result of error, (2) was part of a pattern of noncompliance and not an isolated instance, or (3) resulted in significant impact on public health, safety, welfare or the environment.   
Willful but not the Result of Error.  A number of recent decisions have elaborated upon how the Department has historically interpreted and applied the willfulness standard.  See e.g.  Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011).
  I therefore will only summarize the standard here.  For many years MassDEP Guidance and Final Decisions of the Department’s Commissioner in administrative appeals have consistently held that “willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011) (quoting Matter of James G. Grant Company, Inc., Docket No. 92-044, Final Decision (October 4, 2000) and providing string citation of similar decisions and Massachusetts Appeals Court decisions similarly construing “willful”).  

The phrase “not the result of error” has been interpreted to mean “that the violations are not accidental, unforeseeable and beyond the control of the regulated entity.”  Id.  The decision in Matter of Accutech Insulation and Contracting, Inc., Docket No. 2009-009, Recommended Final Decision (November 18, 2009), adopted by Final Decision (January 11, 2009), summarized the “willful and not the result of error” inquiry, stating “the issue is not whether [the actor] intended to cause the harm that occurred but whether taking into account the totality of the circumstances the violations were unforeseeable and beyond its control.”  Id.
Here, I find that the violation of 310 CMR 7.15(1)(b) for failing to notify MassDEP in writing prior to undertaking the demolition/renovation operation was willful and not the result of error with respect to the Petitioners.  The record contains no evidence disclosing that either Wood Mill or MassInnovation gave the required regulatory notice to MassDEP of the demolition/renovation operation for any work inside the building, despite their obligations as owner and operator to do so for the intended asbestos abatement work within the building.  See 310 CMR 7.15(1)(b).  The evidence demonstrates that both entities willfully initiated and executed that operation with the assistance of contractors and that the failure to give notice did not result from error.  See e.g. Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010).  Thus, the violations of this provision for the March 1, 2007 violation relating to the demolition/renovation operation inside the building should be upheld in the amount of $25,000 for MassInnovation and $19,575 for Wood Mill.
For the remaining March 1, 2007, violations, however, there is not a preponderance of evidence that would support a willful but not result of error finding against the Petitioners.  The surrounding circumstances were as follows: 
Wood Mill and MassInnovation had previously chosen not to abate the entire sixth floor of Building D because JCA was planning to pour a concrete floor, which would encapsulate the asbestos.  Transcript II, pp. 183-84.  In prior instances when there was a question regarding whether ACM was present, MCE was called into do testing before JCA performed any work.  Transcript I, pp. 208-209.  And MCE reviewed with JCA how the tile and mastic would be abated.   Transcript I, pp. 217.  That was not done in this case.  

Ansin did not learn about MacAuley’s March 1 site visit where MacAuley found the alleged violations until the first or second week of March 2007, during a status meeting.  Ansin PFT, p. 12.  In that meeting, Patterson-Herrig assured Ansin that the tile found by MacAuley had been previously tested and it was not ACM.  Ansin PFT, p. 12.  However, later in March, Patterson-Herrig told Ansin “she had made a mistake in failing to abate ACM as regulations required.”  Subsequent testing confirmed that much of the tile and mastic were ACM.  McCaffrey PFT and Rebuttal PFT.  Ansin was “astounded” and kept asking “How could this happen?”  Ansin PFT, p. 13. 
In fact, the Asbestos Survey and the Supplemental Survey that had been previously provided to JCA disclosed floor tiles and mastics on the sixth floor of Building D that contained asbestos.  McCarter PFT, pp. 6-7; Transcript I, pp. 104-105.  Further, those documents and the ATC inventory of ACM that was provided with the Asbestos Survey stated that floor tile and mastic observed on the sixth floor of Building D should all be assumed to contain asbestos, and additional testing should be conducted before any renovation activities that might impact the floor.  McCarter PFT, p. 7.  ATC emphasized that additional investigation and sampling be conducted prior to renovation activities that might impact hidden flooring materials.  McCarter PFT, p. 7; Asbestos Survey.  Bulk samples taken from throughout the sixth floor revealed substantial amounts of ACM.  McCaffrey PFT, pp. 2-3 and McCaffrey Rebuttal PFT.   
Patterson-Herrig and JCA made another incorrect determination that contributed to the decision not to test and abate prior to doing demolition work on the sixth floor of building D.  It was JCA’s earlier understanding that mastic was not considered friable and therefore did not need to be treated with containment and remediation in the same way asbestos tile would.  Patterson-Herrig and JCA reached this conclusion based upon a general inquiry they had made with MCE after Ansin had questioned whether mastic was friable.  In response, MCE provided a December 4, 2006, letter to JCA stating that “no containment is necessary provided the asbestos material is non-friable.”  Ansin PFT, Ex. L.  Although this statement is generally correct, it begs the question of what is friable and leaves completely unaddressed the ultimate issue—whether mastic is friable?  Nowhere in the letter does it state that mastic per se is not friable, nor could the letter be reasonably relied upon for such proposition.  Not only did the letter not address the ultimate issue, the letter was never shared with MassInnovation or Wood Mill.  Nevertheless, JCA relied on the letter as another basis to go forward with demolition before conducting testing or abatement on the sixth floor of Building D, or making any inquiry with or providing any notice to the Petitioners.  Transcript I, pp. 97-101.
On March 27, 2007, Patterson-Herrig wrote Ansin, stating: “I feel personally responsible for advising the team to move forward with this subfloor removal without fully investigating and communicating this as a potential issue.  For that, I apologize.  It is obviously a difficult lesson learned.”  Ansin PFT, p. 13.  Regarding the erroneous conclusion that mastic was not friable, Patterson-Herrig, on behalf of JCA, stated: “This was clearly our mistake.”  Ansin PFT, p. 13, Ex. J; Transcript I, p. 91-94, 107-08, 153-54.  The correspondence copied Robak, a JCA senior executive, with no apparent response from Robak.  Robak PFT, p. 1.  


JCA’s incorrect determination that there was no ACM in the area led it to instruct its subcontractor, North American Site Developers, Inc. (“NASDI”), to conduct the noncompliant demolition activities on the sixth floor without further testing or abatement or consultation with MassInnovation or Wood Mill.  Ansin PFT, p. 8; Transcript I, pp. 101-102.  Neither Wood Mill nor MassInnovation exercised any control over NASDI or were present when the work occurred.  Ansin PFT, p. 8, 12.  
Despite Patterson-Herrig’s contemporaneous admissions on behalf of JCA, and other corroborating evidence, Robak, on behalf of JCA, testified at the hearing that the noncompliant work on the sixth floor resulted in large part from Ansin; he claimed that Ansin insisted at a meeting that mastic was not friable.  Robak also attempted to deflect blameworthiness by suggesting that the December 4, 2006 MCE letter led JCA to incorrectly conclude that mastic was not friable.  Robak PFT, p. 9.  These factors purportedly led to JCA’s decision that demolition and renovation work could proceed without complying with asbestos regulations.  Robak PFT, p. 9.

Wood Mill and MassInnovation strenuously disagree with Robak.  The Petitioners contend that neither Wood Mill nor MassInnovation had any prior notice regarding JCA’s position with respect to whether testing or abatement were necessary on the sixth floor of Building D.  Ansin PFT, p. 14.  Ansin denies making a statement at a meeting that mastic was not friable and would not need to be abated.  Ansin PFT, p. 14.  Ansin’s denial is corroborated by Baroni and JCA’s meeting minutes from approximately two months earlier, where Ansin is recorded as saying that leaving a subfloor in place will leave the mastic in place, which will only later become friable when further work is done, requiring additional abatement.  Ansin PFT, p. 14; Baroni PFT, p. 4.  In light of the above, I credit the testimony of Ansin, Wood Mill, and MassInnovation on this point, and attach little weight to Robak’s testimony, for a number of reasons: Robak’s position, attributing culpability to Ansin and MCE, contradicts the contemporaneous admissions from Patterson-Herrig on behalf of JCA, which Robak and JCA have ignored without explanation.  Robak’s testimony on behalf of MassDEP comes approximately three years after the incident, at the same time JCA is faced with a potentially substantial penalty assessment from MassDEP.
  Robak was not as familiar with the project and site as Patterson-Herrig, who was there on a daily basis.  Patterson-Herrig was not called to testify by MassDEP and she is no longer employed with JCA.  Robak’s reliance on the equivocal, December 4, 2006 MCE letter to deflect blame from JCA further undermines his reliability as a witness.
  
In view of the above evidence, the record does not contain a preponderance of evidence upon which a willful but not the result of error finding can be attributed to the Petitioners.  The Petitioners fulfilled their obligations under the circumstances.  They: (1) retained well qualified, reputable, appropriately licensed, contractors, (2) provided JCA with detailed information from prior asbestos surveys, and (3) engaged in regular weekly meetings and dialogue regarding the parties’ expectations and implementation of the demolition/renovation operation.  Up to this incident, JCA had consulted with MassInnovation and Wood Mill before commencing any work that could possibly impact ACM, requesting and receiving testing and abatement when in doubt.   Ultimately, however, the contractors’ conduct that led to the violations deviated so significantly from the Petitioners’ reasonable expectations, the pattern of conduct, and the industry standards that it was neither reasonably foreseeable nor within the reasonable control of the Petitioners to prevent.  The Petitioners had no reasonable prior notice of such deviation, as confirmed by JCA’s own contemporaneous admission from Patterson-Herrig.
This legal conclusion is consistent with recent decisions involving asbestos.  In Franklin there was sufficient willfulness and absence of error when the owner/operator was controlled by an experienced businessman and property manager who, along with his licensed construction supervisor and hired roofers, knew or should have known the roof shingles were ACM but failed to make any inquiry or take any precautions with respect to the asbestos shingles.  See Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011).
In Xarras, the owner/operator, a recent buyer of the long-term solid waste disposal site and abutting wetlands, engaged the seller to “clean the trash and debris” from the site, which was known to contain construction debris, including asbestos.  Despite this actual and constructive knowledge of extensive wetlands, solid waste, and asbestos, the petitioner failed to make any inquiry or take any precautions with respect to proper maintenance and cleanup of the site.  See Matter of Xarras, Docket No. 2008-005, Recommended Final Decision (March 18, 2010), adopted by Final Decision (April 1, 2010).  The record thus contained sufficient evidence to find that the violations were willful but not the result of error.   
In Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010), the demolition contractor, owner/operator, was found to be acting willfully and not based upon error when its employees used a Bobcat tractor to demolish walls that contained asbestos.  The contractor asserted that the demolition of asbestos was error because he relied upon an asbestos survey done by another company that did not disclose the asbestos, and its subcontractor asbestos abatement company reported that the area was cleared for demolition.  The reliance upon the survey and other contractors was found to be unreasonable when there was evidence that (1) the contractor was under an obligation to perform its own follow-up survey, (2) the asbestos survey indicated the presence of non-visible asbestos, (3) the abatement contractor had discovered additional asbestos that was not disclosed in the survey, and (4) there was no evidence that the owner/operator made even a “cursory attempt” to verify the abatement contractor’s representations.  Thus, it was found that discovering additional asbestos was not unforeseeable.  The decision stated that the contractor’s “reliance on its subcontractor and the survey performed for [developer] was not reasonable under regulations that place the responsibility for compliance on the owner/operator.”  Id.; see also Matter of Cummings Properties Management, Inc., Docket No. 98-030, Final Decision (October 20, 2000) (the petitioners were contractor and owner actively performing and overseeing the renovation); Matter of Cummings Properties Management Inc., Docket No. 98-019, Recommended Final Decision (Nov. 21, 2001), adopted by Final Decision (Mar. 15, 2002) (there was no “error” when the petitioners were actively managing asbestos abatement, even though they claimed to rely upon representations from commercially sophisticated prior owner, because they knew the verbal representations to them regarding prior asbestos abatement did not cover non-visible areas of the building's interior, and a disclaimer in an asbestos survey and the exceptions recited by the purchase and sale agreement signaled the need for a professional asbestos survey and abatement consultation).
Vicarious Liability for Willful but not the Result of Error.  Other MassDEP decisions have held, as an alternative basis for a willfulness finding, that under certain circumstances an owner or operator cannot avoid such finding by claiming that the source of the violations was an independent contractor retained by the owner or operator.  This was premised upon the exception to the general rule of non-liability for a contractor’s actions when the work performed by the independent contractor involves some inherent danger or risk that will probably result in injury to others unless special precautions are taken.  See Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011).  That exception is premised upon a two-fold policy rationale: First, in order to ensure a source of compensation to one who suffers harm from the independent contractor’s conduct if the contractor becomes insolvent, the risk of loss should be placed upon the employer who benefits from the work, instead of the “hapless victim.”  Although both the victim and the employer are “innocent” in terms of proximate causation, it is more equitable for the employer, instead of the victim, to bear the loss.  Second, the exception provides an incentive and risk allocation framework that encourages the employer of the independent contractor to perform sufficient due diligence in selecting, retaining, and monitoring the independent contractor.  See Camargo v. Tjaarda Dairy, 25 Cal.4th 1235, 25 P.3d 1096 (2001); Privette v. Superior Court, 5 Cal.4th 689, 854 P.2d 721 (1993).  The second policy rational is applicable in the context of the liability scheme under G.L. c. 21A § 16 and 310 CMR 7.15.

This exception is not applicable, however, when, as here, the independent contractor’s wrongful conduct is “collateral” to the contemplated risk.  Such conduct is “collateral” when it is abnormal or unusual.  Stated differently, the employer of the independent contractor will remain liable for potential risks the employer should reasonably contemplate or foresee at the time the contract is entered, even if such risks result from the contractor’s negligence.  However, the exception “has no application where the negligence of the contractor creates a new risk, not inherent in the work itself or in the ordinary or prescribed way of doing it, and not reasonably to be contemplated by the employer.”  Restatement (Second) of Torts § 427 (1965) (current through 2010) (emphasis added); see also Restatement (Second) of Torts §§ 413-414, 416, 417, 426 (1965) (current through 2010); Prosser & Keeton, Torts (5th ed. 1984), Ch. 12, § 71, p. 516.  In other words, when the contractor’s conduct is “unusual, abnormal, or foreign to the normal risks of doing the job,” there is no vicarious liability for the contractor’s wrongful conduct.  This is in contrast to when the conduct causing the harm “creates only the normal or contemplated risk,” which may result from negligence.  Camargo v. Tjaarda Dairy, 25 Cal.4th 1235, 25 P.3d 1096 (2001).  Indeed, in terms of creating a proper incentive structure in this context it would be counterproductive to impose vicarious liability on one who performs due diligence in the hiring, retention, and monitoring of a reputable independent contractor for risk that is not reasonably foreseen, inherent, or contemplated by the parties.  

Here, JCA’s conduct that led to the violations was unusual, abnormal, not reasonably foreseen, and outside the reasonably contemplated risk.  In sum, JCA had substantial information indicating the presence, or even the possible presence of ACM.  Under such circumstances, JCA was required to, and historically did, consult with the Petitioners and explore further testing and abatement.  For the sixth floor of Building D, however, JCA unforeseeably deviated from that practice, without a reasonable explanation, creating risks that could not have been reasonably anticipated or contemplated by MassInnovation or Wood Mill. 
  As a consequence, JCA’s willfulness cannot be imputed to the Petitioners under a theory of vicarious liability.
This decision recognizes that under G.L. c. 21A § 16 the legislature intended MassDEP to consider the extent of a violator’s culpability, or mens rea, when deciding whether to assess a penalty for willfulness but not the result of error.
  The decision is in accord with prior decisions articulating that the phrase “willful and not the result of error” means “that the violations are not accidental, unforeseeable and beyond the control of the regulated entity.””
  See supra. at pp. 24-26 (discussing definition of willful but not the result of error).  As those prior decisions discuss, “error” does not arise from the failure to exercise sound judgment or to act prudently and with due diligence in all aspects of a project.  Instead, this consistent interpretation of “error” precludes a penalty assessment that is premised upon willfulness but no error when, as here, the violator has (1) acted reasonably and in good faith in all aspects of the operation, from investigation and planning to execution, (2) retained well qualified, reputable, licensed contractors to execute the operation, (3) maintained appropriately active and ongoing communication and oversight of the contractors, and (4) the contractors commit violations that deviate so significantly from the parties’ reasonable expectations and pattern of conduct, and industry standards, that it was neither reasonably foreseeable nor within the reasonable control of the owner/operator to prevent.  
The failure to uphold all of the penalties under these circumstances will not diminish incentives for owners and operators to ensure that measures are taken under 310 CMR 7.15 to safely abate ACM.  Indeed, the outcome provides a clear incentive to owners and operators: if they act accordingly, they increase the likelihood that no penalty will be assessed without prior notice unless another penalty precondition is met.  If they instead act more like the petitioners in RDA, Xarras, Franklin, Accutech, or Cummings Properties, they increase the likelihood that penalties will be imposed based upon willfulness and not the result of error.  In sum, an owner or operator’s failure to act prudently based upon due diligence in all aspects of an operation may be met with a penalty without prior notice.  In contrast, if a contractor’s conduct is not reasonably foreseeable and contemplated despite the owner or operator’s exercise of prudence in all aspects of the operation, the owner or operator should not be sanctioned without a prior notice of noncompliance, unless another penalty precondition is met.       
Other Alleged Preconditions.  Moving from the willfulness precondition, it is clear that the other two preconditions have not been met.  The noncompliance was not part of a “pattern of noncompliance” and did not result in a significant impact on public health, safety, welfare or the environment.  Regarding the former, there is not a preponderance of the evidence showing the Petitioners’ conduct meets the criteria for a pattern of noncompliance under the statute, G.L. c. 21A § 16 (¶4), and the controlling regulation, 310 CMR 5.13 (defining pattern of noncompliance).  In particular, (1) there was not a notice of noncompliance for the same violations within the prior five year period preceding issuance of the PAN, (2) there were not at least two notices of noncompliance for different violations during the four year period preceding issuance of the PAN, (3) the violations were not at the same facility, and (4) the Petitioners’ conduct was not sufficiently culpable or egregious to meet the requirements of 310 CMR 5.13(1)(d) and (2).  The prior alleged noncompliance that resulted in the Settlement Agreement occurred approximately eight years before MassDEP issued the PANs in this case, well outside the above regulatory time frames.  
There is also not a preponderance of the evidence showing a significant impact on public health, safety, welfare or the environment.  In fact, not only is there is no evidence of such impact, the swipe tests that were conducted came back negative.  Although the potential risks of asbestos are well known, the significant impact precondition under G.L. c. 21A § 16 requires a preponderance of evidence showing an actual, significant impact on the public health, safety, welfare or the environment, not the threat or potential for a significant impact.  The legislature would have included qualifications such as “threat” or “potential” had it intended this precondition in G.L. c. 21A § 16 to be so broad.  In contrast, the definition of “air pollution” is relatively broad, and does not require an actual, significant impact.  It includes the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . .  potentially injurious to human or animal life . . . .”  310 CMR 7.00 (emphasis added).  See infra. at p. 42, n. 27 (discussing proof of air pollution).       
B.
April 11, 2007 Alleged Violations  
The second group of alleged violations was discovered on April 11, 2007 outside the building on the property.  On that day MacAuley returned to the site to perform another inspection.  Upon arrival, JCA, represented by John Noone, notified MacAuley that during the last two weeks its excavation contractor, C.J. Mabardy (“Mabardy”), had been excavating a 15 foot deep, 600 foot long trench alongside the building.   MacAuley Wood Mill PFT, pp. 13. Mabardy had been retained by JCA as a subcontractor.  Racicot PFT, p. 2.  Mabardy had no involvement with MassInnovation or Wood Mill.  Racicot PFT, p. 3; Transcript I, pp. 113-114; 220-227; Ansin PFT, p. 9.  

JCA represented to MacAuley that during the preceding two weeks on three separate occasions Mabardy had encountered pipes that were partially insulated with asbestos.  MacAuley Wood Mill PFT, pp. 13-14; MacAuley MassInnovation PFT, pp. 13-14.  JCA represented that the pipes and ACM were removed and deposited with other materials where they were loosely covered with plastic and posted with signs warning of the ACM.  MacAuley Wood Mill PFT, pp. 14-15, Exs. 19-29; MacAuley MassInnovation PFT, pp. 13-14.  MassDEP confirmed that the insulation around the pipe and the proximately located broken pieces, including loose, dry, friable asbestos, that were strewn throughout the pile and exposed to the ambient air, contained asbestos.  MacAuley Wood Mill PFT, pp. 14-17.  There is no evidence that the ACM was removed and maintained in compliance with 310 CMR 7.15.  MassDEP notified Noone that “MassInnovation and/or [JCA]” would need to retain a Licensed Site Professional (“LSP”) because the soil piles were contaminated with asbestos.  MacAuley Wood Mill PFT, pp. 16; MacAuley MassInnovation PFT, pp. 16.  Noone was advised that “MassInnovation and/or [JCA]” must file a written remediation proposal with MassDEP.  Id.  
Although the Asbestos Survey states that its inspection was limited to the building structure only, it also stated that it “appeared that underground utility pipes enter/exit the building at various locations and are insulated with asbestos containing materials.”  MacAuley MassInnovation PFT, p. 25.  I find that this statement put JCA on actual or constructive notice that the excavation along the perimeter of the building in proximity to these pipes could impact asbestos covered pipes running to and from the building if done at the depth of the pipes.  Nevertheless, prior to the excavation work JCA told Mabardy to assume that there was no asbestos in the ground.   Transcript I, pp. 223-226.  JCA did not notify Mabardy of the survey indicating the possibility of asbestos covered pipes, even though Mabardy inquired and JCA was obligated to do so.  Transcript I, pp. 223-226; Racicot PFT, pp. 2, 4-5; see also MacAuley Rebuttal PFT, pp. 3-4; Ansin PFT, p. 9, 16.  Mabardy had contractual duties to review all documentation regarding subsurface conditions.  Ansin PFT, p. 9.  

As with the prior set of violations that occurred on March 1, 2007, the evidence demonstrates that the manner in which the asbestos covered pipes were removed and maintained was not done in compliance with 310 CMR 7.15, leading to all of the violations alleged in the PAN.
  Here again, however, the inquiry must advance to whether there is a preponderance of the evidence to find a precondition for assessment of a penalty without prior notice.  I find there is not.
Willful but not the Result of Error and Other Preconditions.  It is undisputed that the asbestos covered pipe would not have been discovered and impacted if Mabardy and JCA had abided by the original contract specifications.  Ansin PFT, p. 16.  JCA, however, instructed Mabardy to excavate deeper to insulate below the window levels.  Ansin PFT, p. 16.  Neither Wood Mill nor MassInnovation were notified of this in advance.  Id.  
With this incident, as with the March 1 incident, Robak’s testimony is inconsistent with prior contemporaneous statements from JCA employee Patterson-Herrig and other corroborating statements.  For these reasons and those discussed above, I therefore credit the opposing testimony, and attach little to Robak’s.  Robak testified that JCA first discovered the pipe after it had been cut and removed from the ground and was sitting in the excavator bucket.  Robak PFT, pp. 10-11.  This testimony is contradicted by contemporaneous statements made at the time of the incident and by another corroborating witness.  Patterson-Herrig made a relatively contemporaneous statement that JCA was involved from the time the pipe was discovered in the ground through the process of severing and removing it.  Racicot, a Mabardy employee and MassDEP witness, corroborated this.  Ansin PFT, p. 18, Ex. O; Racicot PFT, p. 7.  Both Racicot and Patterson-Herrig, and other documentation, corroborate that when the pipes were discovered in the ground work temporarily stopped, and JCA directed Mabardy to remove the pipe with the excavator and cover it in a separate location.  Racicot, p. 7, 8; Ansin PFT, p. 18, Ex. O; Transcript I, pp. 134-37, 229-235.  
JCA did not notify MassInnovation or Wood Mill of its discovery of asbestos wrapped pipes in the ground until April 10, the day before MassDEP was to arrive for another inspection.  Transcript I, p. 125-26, 138.  Documentation indicates that JCA had discovered the pipes as early as March 13.
  Transcript I, p. 140-41; Transcript II, pp. 64-68.  
For the reasons discussed with respect to the March 1, 2007 violations, I find that there is not a preponderance of evidence in the record for finding any preconditions for the assessment of a penalty against the Petitioners without prior notice.  In short, the contractors’ conduct deviated so significantly from the parties’ reasonable expectations, pattern of conduct, and industry standards that it was neither reasonably foreseeable nor within the reasonable control of the Petitioners to prevent.  The Petitioners had no reasonable prior notice of such deviation.  Indeed, had the contractors not veered unforeseeably and without notice from the specifications regarding the excavation depth, the impacted pipes would have not been discovered.  Once discovered, JCA took it upon itself to manage the improper removal and subsequent placement of the pipes in noncompliance with 310 CMR 7.15 and without notice to the Petitioners.  In light of the reasonably unanticipated nature of this demolition/renovation operation, I also find, unlike the March 1, 2007 violations, that there is insufficient evidence in the record to support a finding that the Petitioners’ failure to give prior notice of this operation under 310 CMR 7.15(1)(b) was willful and not the result of error.  Also, for the above reasons, there is no evidence of other preconditions and all penalties assessed for the April 11, 2007 violations should be vacated.   

C.
August 3, 2007 Alleged Violations
On about May 2, 2007, GeoInsight, Inc., represented by Christine Binger, was retained by MassInnovation, on behalf of Wood Mill.  She prepared an action plan, at the “request of MassInnovation LLC” relating to the piles of soil outside the facility which had exposed ACM debris strewn throughout.  MacAuley MassInnovation PFT, pp. 19; Binger PFT, p. 1, 7.  

On June 27, 2007, MassDEP met with several individuals from JCA (Dave Murphy, Bob Mullen, and John Noone) and observed more pieces of ACM in piles outside of the building.  The ACM appeared consistent with the type of debris that had been observed on the sixth floor of Building D.  MacAuley Wood Mill PFT, pp. 19; MacAuley MassInnovation PFT, pp. 19.  The piles were loosely covered and some of the ACM was exposed to the ambient air.  MacAuley Wood Mill PFT, pp. 19-20.  Upon inspecting the excavation trench on the other side of the building, MassDEP observed more ACM in the trench.  JCA represented that it would forward this information to GeoInsight and the problems would be addressed.  MacAuley Wood Mill PFT, pp. 19-20.

On August 3, 2011, the date of the last set of violations, MassDEP performed a follow-up inspection, finding that significant areas of the contaminated soil and debris piles were not covered, revealing pieces of loose, dry, friable asbestos containing insulation that was exposed to the ambient air in multiple locations.  MacAuley Wood Mill PFT, pp. 20-22; MacAuley MassInnovation PFT, pp. 20-21.  Loose dry friable ACM was observed outside the building at other locations on the site.  Id.  MacAuley notified Binger that these problems needed to be immediately corrected.  Id.
A preponderance of the evidence demonstrates that the manner in which the ACM was maintained, as observed on August 3, 2007, was in noncompliance with all the regulations alleged in the PANs, which are: 310 CMR 7.15(1)(a) (causing, suffering, allowing, or permitting “storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution”)
; 310 CMR 7.15(1)(c)(4) (failing to wet asbestos until sealed into container); and 310 CMR 7.15(1)(e)(1) (failing to seal asbestos containing material in leak tight containers for disposal).
Willful but not the Result of Error.  Here, however, in contrast to the asbestos management violations for March 1 and April 11, 2007, there is a preponderance of the evidence showing the violations were willful and not the result of error.  The Petitioners were well aware of the noncompliant debris piles and the need to manage ACM in the piles in accordance with 310 CMR 7.15 well before August 3, 2007.  See e.g. Binger PFT, Ex. D, ¶¶ 1-3 (summarizing activities from April through July, 2007); MacAuley Wood Mill PFT, pp. 19-22.  Although the Petitioners point to the contractors, Marcor Remediation and JCA, as being responsible for subsequently managing the piles, the Petitioners continued to serve as an owner and an operator during that period of time.  As owner and operator they were obligated to follow-up and implement or require the implementation of measures that maintained the piles in accordance with 310 CMR 7.15.  More importantly, they were required to follow-up on and review such implementation to ensure it was being effectuated in a manner that did not cause, suffer, allow, or permit storage of ACM in a manner which causes or contributes to a condition of air pollution.  See 310 CMR 7.15(1)(a).  A preponderance of the evidence shows that the Petitioners did not do this.    
Instead, the Petitioners have stated simply that they relied upon others, whom they directed to properly manage the piles.  Ansin PFT, p. 19; Binger PFT, pp. 9-10.  While that may be true, there is almost no evidence that the Petitioners exercised the minimum degree of oversight and management required of an owner or operator, even though they were aware of the previously noncompliant piles, particularly given that the piles were open and obvious to all and exposed to the public.  See Ansin PFT, pp. 19-20.  In fact, the Petitioners allowed the ACM contaminated piles to remain on site with loose fitting poly covers, instead of requiring an alternative, such as covering them in a different manner, immediately removing the ACM that was exposed to the ambient air, or preventing release to the ambient air via wetting or some sort of encapsulant.  As Ansin’s testimony suggests, it was foreseeable that the covers could be blown off if not properly installed and maintained.  Ansin PFT, p. 20 (¶ 111).  Nevertheless, the piles remained on site in their existing conditions, with covers, until “re-use options could be fully evaluated.”  Binger PFT, p. 10.  Because of the inherent potential dangers of asbestos, the regulations place a heightened responsibility on the owner or operator to prevent a release, which was not heeded here.

The violations that ultimately occurred resulted from risks and occurrences that were within the parties’ reasonably contemplated risks when they chose or acquiesced in the course of action.  They were risks that the Petitioners either reasonably foresaw and assumed or should have reasonably foreseen.  Ansin PFT, pp. 19-20.  As found in RDA in an analogous context, the reliance on the contractor in these circumstances was “not reasonable under regulations that place the responsibility for compliance on the owner/operator.”   In Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010).  This willful course of conduct by the Petitioners and their contractors led to the reasonably foreseeable exposure of ACM to the ambient air.  Because the risks were foreseeable, reasonably contemplated, and not unusual or abnormal, the Petitioners are also liable for the conduct of their contractors.  See supra. at pp. 33-35 (discussing liability for actions of contractors).  This intentional course of conduct was therefore willful and not the result of error.  For this reason, the penalties assessed for the August 3, 2007 violations should be sustained.  Those penalties for Wood Mill are as follows: 310 CMR 7.15(1)(a) = $19,575; 310 CMR 7.15(1)(c)(4) = $1,000; and 310 CMR 7.15(1)(e)(1) = $1,000.  MacAuley Wood Mill PFT, Ex. 56, pp. 10-11.  For MassInnovation, the penalties are 310 CMR 7.15(1)(a) = $25,000; 310 CMR 7.15(1)(c)(4) = $1,000; and 310 CMR 7.15(1)(e)(1) = $1,000.  MacAuley MassInn. PFT, Ex. 66, pp. 9-11.
II.
The Penalties Are Not Excessive 
General Laws c. 21A § 16 and 310 CMR 5.25(10) require the Department to consider several factors in calculating the penalty, but “leave[] the weight to be given each factor to agency discretion.  The penalty assessment amount therefore, is not a factual finding but the exercise of a discretionary grant of power.”  Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010) (quoting  Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)).  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must reflect the facts of each case.”  Id.  Thus, the Department “bears the ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.”  Id.  

The Department provided detailed testimony regarding how it considered mitigating and aggravating factors when it calculated the penalty.  See MacAuley Wood Mill PFT, pp. 25-155; MacAuley MassInnovation PFT, pp. 29-162.  Given the above findings and conclusions regarding willfulness, I will consider the Petitioners’ objections only with respect to the penalties that have been sustained.  The Petitioners’ primarily contend that 50% upward adjustment for gravity and the 50% upward adjustment for lack of good faith were excessive.  I agree that the Petitioners generally showed good faith in executing the operation and responding promptly when the violations were brought to their attention.  In fact, on at least one occasion when the violations were brought to the Petitioners’ attention they chose the more expensive and faster abatement option, as opposed to the less expensive option.  Nevertheless, the Petitioners’ unexplained failure to notify MassDEP of this enormous operation and their failure to monitor work with respect to the outside debris piles warrants an upward adjustment for lack of good faith, particularly in light of the alleged prior noncompliance leading to the Settlement Agreement, the magnitude of the project, and the exposure of the debris piles to the ambient air in a relatively dense urban setting.    The failure to notify undermines a very important aspect of MassDEP’s regulatory regime, having prior notice to perform inspections.  I therefore find that an upward adjustment of 50% for lack of good faith is appropriate with regard to all of the sustained penalties.  
I also find that the upward adjustment for gravity is supported by a preponderance of the evidence.  The violations that were sustained pertain first to the failure to notify of a substantial renovation/demolition operation with large quantities of asbestos and second to relatively long-term exposure of ACM to the ambient air in this relatively dense urban setting.  The hazards of asbestos are well known.  MacAuley testified that the “potential exposure of the general public to airborne, dry, uncontained asbestos, improperly removed asbestos, and/or asbestos which had been impacted by demolition presented a significant hazard to workers, pedestrians, commuters, and residents of the area . . . .”  See MacAuley Wood Mill PFT, pp. 29; MacAuley MassInnovation PFT, pp. 32-33.  The gravity adjustment also took into account the costs to the Commonwealth for overseeing stabilization and cleanup.   MacAuley MassInnovation PFT, pp. 32-33.  I therefore find that the 50% upward adjustment is appropriate.  
MassDEP’s 50% adjustment for MassInnovation for its prior noncompliance is supported by the record, namely the prior incidents in Fitchburg.  The Petitioners mistakenly rely upon 310 CMR 5.13 to argue that this adjustment is improper.  That regulatory provision pertains to whether prior incidents can be used to show a pattern of noncompliance as a precondition to assessment of a penalty, not prior noncompliance as a factor to consider in increasing the penalty amount.  The Petitioners argument that the penalties should have been adjusted downward for public interest is not persuasive—MassDEP appropriately balanced the private nature of the development operation and the potential harm to the public interest from asbestos exposure with the potential for bringing a vacant building back into use.  
I also find that the remaining penalty amounts are appropriate from a deterrence perspective, with respect to deterrence of the Petitioners and other developers and contractors.  Indeed, there must be a strong signal that MassDEP will not tolerate the failure to give notice or the failure of owners and operators to monitor sufficiently asbestos debris when it is exposed to the ambient air in a relatively dense urban setting.
Lastly, the Petitioners contend that they are unable to pay the penalty amounts.  I find that the Petitioners have failed to show their inability to pay by a preponderance of the evidence.  See Roofblok, supra. (MassDEP is not required to show ability to pay; instead, a party claiming financial inability must prove such by a preponderance of the evidence).  The only evidence offered by the Petitioners was that of Ansin, who offered a single paragraph of conclusory testimony, incomplete unsigned MassInnovation tax returns from 2007-2009, and internally created balance sheets for MassInnovation.  Some of the documents are labeled “draft.”  No supporting documentation was provided for Wood Mill.  On the other hand, MassDEP’s expert financial analyst, Timothy Cahill, offered convincing testimony as to why the Petitioners’ assertions of financial inability are not persuasive or reliable.  In sum, the Petitioners failed to offer sufficient documentation and records to corroborate and support the testimony.  The documentation that was provided gave only a partial picture of the Petitioners’ finances.  Some of that information actually indicated that the Petitioners could afford the penalties, with MassInnovation realizing significant profits.  Cahill PFT.
    Based upon all of the above, I find that the Department acted in accordance with its discretion in determining the amounts of the penalties—it sufficiently considered mitigating and aggravating circumstances in accordance with its statutory and regulatory mandates and such consideration is reflected in the penalty amounts.  I therefore find that the penalties are not excessive.
CONCLUSION
I find that Wood Mill was the owner and MassInnovation was an operator under 310 CMR 7.15, leading to their regulatory obligations for the renovation/demolition operation at the property.  My findings are mixed with regard to whether there is a preponderance of the evidence to establish any preconditions for assessment of the penalties.  I find that there is sufficient evidence to support a finding that the Petitioners acted willfully and not as a result of error with regard to the March 1, 2007 notification violations and the August 3, 2007 asbestos management violations.  I find that MassDEP properly exercised its discretion in calculating the penalties for these violations, and they are not excessive.  As a consequence, I recommend that the total penalty amount that should be assessed against each entity is $52,000 against MassInnovation and $40,575 against Wood Mill.  I find that there is not a preponderance of the evidence to support any penalty assessment preconditions for the remaining assessed penalties, and thus I recommend that they be vacated.   
NOTICE-RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� “PFT” refers to Pre-Filed Direct Testimony.  “Transcript I” shall refer to the transcript of testimony elicited at the first day of the adjudicatory hearing and “Transcript II” the second.  





� Pursuant to 310 CMR 1.01(12)(f), the Petitioners’ pre-field direct testimony from Mr. Dennis Quereux was stricken from the record because he failed to appear for cross examination.


�  “Asbestos tends to break into a dust of microscopic fibers. Because of their size and shape, these tiny fibers can remain suspended in the air for long periods of time and can easily penetrate bodily tissue when inhaled. Because of their durability, these fibers can remain in the body for many years.  Asbestos is known to cause asbestosis and various forms of cancer. Asbestosis is a chronic disease of the lungs which makes breathing progressively more difficult, and can lead to death. Cancer can result from breathing asbestos fibers and lung cancer is the most frequent. Mesothelioma, an incurable cancer of the chest and abdominal membranes, almost never occurs without exposure to asbestos. Asbestos related diseases have a long latency period and do not show up until 10 to 40 years after exposure. Each exposure increases the likelihood of developing an asbestos-related disease.”  � HYPERLINK "http://www.mass.gov/dep/air/asbguid.htm" �http://www.mass.gov/dep/air/asbguid.htm�. (emphasis in original).


�Not applicable here is the precondition in G.L. c. 21A § 16 regarding oil or hazardous materials or hazardous wastes.


� The definition of air pollution is relatively broad, and includes the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . .  potentially injurious to human or animal life . . . .”  310 CMR 7.00 (emphasis added).  Prior decisions have recognized such potential with asbestos when dry, fragmented pieces are handled or exposed to the ambient air under conditions where asbestos fibers could injure humans or animals.  See Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010); Matter of Ronald P. Anger and Ranger, Inc., Docket No. 2005-721, Recommended Final Decision (March 6, 2008), modified on other grounds by Final Decision (March 28, 2008).  As quoted from the EPA in RDA: “People are frequently unknowingly exposed to asbestos and are rarely in a position to protect themselves.  Asbestos is generally invisible, odorless, very durable, and highly aerodynamic.  It can travel long distances and exist in the environment for extended periods.  Therefore, exposure can take place long after the release of asbestos and at a distant location from the source of release.” 





�310 CMR 7.15(1)(a) provides: “Applicability.  No person shall cause, suffer, allow, or permit the demolition/renovation, installation, reinstallation, handling, transporting, storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution.”





�310 CMR 7.15(1)(b) provides: “Notification. Each owner/operator of a demolition/renovation operation involving asbestos-containing material shall: 1. Provide the Department with all information required on a Department-approved form with respect to the intended demolition/renovation operation of a facility or facility component.”





� 310 CMR 7.15(1)(c)(1) provides: “Procedures for Asbestos Emission Control. Each owner/operator shall comply with the following procedures to prevent visible or particulate emissions to the ambient air space: 1. Remove any asbestos-containing material from a facility or facility component prior to demolition/renovation operations if such operations will cause asbestos emissions, or will render the asbestos-containing material friable, or will prevent access to the asbestos-containing material for subsequent containment and removal;”





�310 CMR 7.15(1)(c)(3) provides: “Procedures for Asbestos Emission Control. Each owner/operator shall comply with the following procedures to prevent visible or particulate emissions to the ambient air space: . . . 3. When asbestos-containing material is being removed from a facility component the following procedures shall be performed: a. Ensure that such material is adequately wet; b. Contain the material in situ of the facility component; c. Lower the contained material carefully to the ground so as to prevent emissions; d. Ensure no release of asbestos emissions by methods of capture and containment of fugitive dust such as work area seal and air cleaning, as described in 310 CMR 7.15.”





�310 CMR 7.15(1)(c)(4) provides: “Procedures for Asbestos Emission Control. Each owner/operator shall comply with the following procedures to prevent visible or particulate emissions to the ambient air space: . . . 4. Once the asbestos-containing material have been removed and wetted, ensure that the material remains wet until and after it is sealed into a container for disposal.”





� 310 CMR 7.15(1)(d) provides: “Air Cleaning. The owner/operator using air cleaning at a facility shall properly install, use, operate, and maintain all air-cleaning equipment authorized by 310 CMR 7.15(1)(d). Bypass devices may be used only during upset or emergency conditions and then only for so long as it takes to shut down the operation generating the particulate asbestos-containing material. Each owner/operator shall use one of the following air cleaning systems or their equal: . . . .”





�310 CMR 7.15(1)(e)(1) provides: “Waste Disposal. Each owner/operator shall: 1. Discharge no visible or particulate emissions to the ambient air during the collection, processing, packaging, transporting, transferring, or disposing of any asbestos-containing waste material, and use the disposal methods specified in 310 CMR 7.15(1)(e) such that the asbestos-containing material is non-friable; a. adequately wet asbestos-containing waste material obtained from air cleaning equipment or from removal operations and, while wet, containerize and seal the asbestos-containing waste material in leak-tight containers, . . . .”


� Ansin PFT, p. 1.


� JCA’s website indicates it is a well-established, reputable company, performing construction work throughout the northeast on behalf of major businesses and corporations for approximately sixteen years.  The Boston Business Journal ranked JCA as one of the “Top 50 Fastest Growing Private Companies” in the area, Boston SF has named it a “Construction Firm of the Year,” and the Ohio Casualty Group presented JCA with the Platinum Safety Award for an outstanding safety record.  See www.jcalnan.com.





� MassInnovation was previously Massachusetts Innovation Center, LLC during the time period that the Settlement Agreement was entered.  MacAuley MassInnovation PFT, p. 23.      


�Some documentation references Patterson-Herrig or Rich McGuinness, JCA’s safety officer, as the asbestos abatement contact, and Dion or MassInnovation as the client.


�See supra. at pp. 9-11.  In sum, the following regulations were violated: 310 CMR 7.15(1)(a) (causing, suffering, allowing, or permitting a condition of air pollution with asbestos); 310 CMR 7.15(1)(b) (failing to notify MassDEP in writing prior to undertaking a demolition/renovation operation); 310 CMR 7.15(1)(c)(1) (failing to remove ACM that could be impacted); 310 CMR 7.15(1)(c)(3) (failing to seal the work area during asbestos removal operations); 310 CMR 7.15(1)(c)(4) (failing to wet asbestos until sealed into container); 310 CMR 7.15(1)(d) (failing to use air cleaning equipment during asbestos removal operations); 310 CMR 7.15(1)(e)(1) (failing to seal asbestos containing material in leak tight containers for disposal).





� On appeal, the Superior Court recently disagreed with the Department’s willfulness interpretation in Franklin.  See February 1, 2012, Memorandum and Order for Judgment in favor of the plaintiff in Franklin Office Park Realty Corp. v. Commissioner of the Massachusetts Department of Environmental Protection, C.A. No. 2011-0537, Worcester Superior Court.  The MassDEP Commissioner has expressed his disagreement with that decision, resulting in it being appealed to the court of appeals.  I therefore will not consider and apply the Franklin Superior Court Decision here.  Nonetheless, it is not binding precedent, it does not dictate a different result than I have recommended, and I am not persuaded that it is binding as a matter of collateral estoppel.   


�At the time that Robak testified pursuant to a subpoena on behalf of MassDEP, there was a MassDEP enforcement action pending against JCA and negotiations had commenced regarding the amount of the penalty.  Transcript I, p. 47-51.





�Robak provided additional testimony, discussed below, that further undermines the reliability and weight of his testimony.  


�Absent legislative intent to the contrary, statutory enactments, such as G.L. c. 21A § 16, should be construed in light of and in the context of the existing common law, and not as a change to the common law.  Cavadi v. DeYeso, 458 Mass. 615, 628-629, 941 N.E.2d 23, 34-35 (2011); Brear v. Fagan, 447 Mass. 68, 849 N.E.2d 211, 214 (2006); see e.g. Adams v. Hyannis Harborview, Inc., 838 F. Supp. 676, 692-93 (D. Mass. 1993) (liability scheme under MA Blue Sky Law did not foreclose common law theory of vicarious liability, which was applied to create incentives to monitor agents), aff’d, 73 F.3d 1164 (1996).  It is therefore appropriate to construe G.L. c. 21A § 16 (willfulness) in the context of the common law’s framework for allocation of risks and incentives and vicarious liability when the work involves some inherent danger or risk, like those which are presented by asbestos.  See Franklin, supra.; Harkins v. Colonial Floors, Inc., 8 Mass. L. Rep. 127 (Mass. Super. 1998) (in the context of tort claims, Justice Gants found that the removal of asbestos containing material “squarely falls within this exception” for inherently dangerous work).  


� To be clear, the standard is an objective one, not subjective.


�At the federal level, some environmental regulatory schemes similarly consider culpability when determining whether to assess a penalty.  For example, in some contexts civil penalties are specifically indicated as the preferred remedy when the violation was, among other things, “committed as a result of ordinary negligence (as opposed to criminal negligence), inadvertence, or mistake . . . .”  In re Arapahoe County Weed District, 8 E.A.D. 381 (E.P.A. 1999) (quoting the Enforcement Response Policy).  There, the applicable statute, the Federal Insecticide, Fungicide, and Rodenticide Act, specifically provides that if the violation occurred despite the exercise of due care or did not cause significant harm to health or the environment,” a warning instead of a penalty may be issued.  Id.  In contrast, under other federal regulatory schemes factors of intent, good faith, willfulness or fault are not relevant to whether a penalty can be assessed, but they are relevant to calculating the amount of the penalty.  See United States v. Sheyenne Tooling and Manufacturing Co., 952 F. Supp. 1420, 1421 (D. N.D. 1996), aff’d 162 F.3d 1166 (8th Cir. 1998); �HYPERLINK "http://web2.westlaw.com/find/default.wl?mt=208&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2001831083&serialnum=1998163700&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=7C6A52B1&referenceposition=332&rs=WLW12.01" \t "_top"�United States v. Anthony Dell'Aquilla, Enters. and Subsidiaries, 150 F.3d 329, 332 (3d Cir.1998)�; see also Matter of Leonard Strandley, TSCA Appeal No. 89-4, 3 E.A.D. 718, 722 (CJO, Nov. 25, 1991) (Toxics Substances Control Act is a strict liability statute but culpability is considered in calculating the penalty amount); In re Ocean State Asbestos Removal, Inc., 7 E.A.D. 522, 529 (E.P.A. 1998) (National Emissions Standards for Hazardous Air Pollutants for asbestos impose strict liability on an owner or operator); In re Green Thumb Nursery, Inc., 6 E.A.D. 782, 796 (E.A.B. 1997) (“environmental statutes  . . . have been construed as imposing strict liability . . . .”).    





�While I find that the noncompliant conduct was beyond MassInnovation’s and Wood Mill’s control, I make no liability findings with respect to JCA because it is not a party to this appeal.   


�See supra. at pp. 9-11.  In sum, the following regulations were violated: 310 CMR 7.15(1)(a) (causing, suffering, allowing, or permitting a condition of air pollution with asbestos); 310 CMR 7.15(1)(b) (failing to notify MassDEP in writing prior to undertaking a demolition/renovation operation); 310 CMR 7.15(1)(c)(1) (failing to remove ACM that could be impacted); 310 CMR 7.15(1)(c)(3) (failing to seal the work area during asbestos removal operations); 310 CMR 7.15(1)(c)(4) (failing to wet asbestos until sealed into container); 310 CMR 7.15(1)(d) (failing to use air cleaning equipment during asbestos removal operations); 310 CMR 7.15(1)(e)(1) (failing to seal asbestos containing material in leak tight containers for disposal).





� Robak testified he wasn’t sure when they notified them but it may have been before.  Transcript I, p. 118, 155; Transcript II, pp. 64-65; Robak PFT, p. 10.  For the reasons mentioned above, I attach little weight to Robak’s testimony.





� As noted previously, the definition of air pollution is relatively broad, and includes the “presence in the ambient air space of one or more air contaminants or combinations thereof in such concentrations and of such duration as to . . . be . . .  potentially injurious to human or animal life . . . .”  310 CMR 7.00 (emphasis added).  Prior decisions have recognized such potential with asbestos when dry, fragmented pieces are handled or exposed to the ambient air under conditions where asbestos fibers could injure humans or animals.  See Matter of RDA Construction Corp., Docket No. 2009-015, Recommended Final Decision (June 16, 2010), adopted by Final Decision (June 22, 2010); Matter of Ronald P. Anger and Ranger, Inc., Docket No. 2005-721, Recommended Final Decision (March 6, 2008), modified on other grounds by Final Decision (March 28, 2008).  Those conditions existed here, where dry fragmented pieces were managed by persons in noncompliance with 310 CMR 7.15 and the pieces were left exposed to the ambient air in a dense urban setting over a long period of time.  As quoted from the EPA in RDA: “People are frequently unknowingly exposed to asbestos and are rarely in a position to protect themselves.  Asbestos is generally invisible, odorless, very durable, and highly aerodynamic.  It can travel long distances and exist in the environment for extended periods.  Therefore, exposure can take place long after the release of asbestos and at a distant location from the source of release.” 
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