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. SUMMARY OF RECOMMENDED DECISION

While'I believe that the Respundent was acting in wheat he thought was the best
 interests of his patients, I récommend that the Baard affirm the Order of Temporary
Suspension and impose other discipline it believes gppropriate, because.the Petitioner
proved the allepations contained in the statement of allegations and proved that the
Responderit was an immediate and serious threat to the public health, safety, or welfare.

' RECOMMENDED DECISION

On January 25, 2018, the Petitioner, Board'of Regisiratior in Medicine

(“Bo&rd"/“BORIM“), issued a statement of allegations, pursuant to G. L. ¢, 112, § 5 and

243 CMR §1.03(5)(a)(11), an Order of Temporary Suspension, and an Order.of
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Reférence to the Division of Adminiétmtivc Law Appeals“(“l)‘ALA") regarding the
Respondent, Dr. Eugcnc C. Jagclla The Board charged in its Statementrof Allegations
that thie Respondent engaged in conduct that called info giestion his competence o
practice medicine, including practicing medicine “with gross negligence on a particular
occasipn or negligence.on repeateci oceasions,” It also alleged that the Responﬂcnt
engaged in comiuct that undermined the public confidence in the integrity of the mcd:cal '
professxon and that the Rcspondcnt violated.243 CMR 2,07 (13)(a) Wthh requxres thata
-physician maiftain a medwal record which is adequate to enable_ the licensee 10 provide
" proper diagnosis and tgeahnent.' ‘The Order of Temporary-Suspension stated th.dt:-‘_"Ihe
Board has determined that the health safety and welfare of the, public neccs;,sitatc said
o suspensxon | -

On February 6, 2018 DALA acknowledged receipt of the action and, on February 12,
2018, I issued & nottee‘ of hearing pn, the Motion for Summary Suspenszon of the
Respondent’s medical license _for February 16, 2018, On February 16, 2018, 1 atlowed
the. Regpondént‘s mnﬁlon to -extend time to file is response to the Statement l‘)f :
Allegations and to hold a pre-hearing confarénce on March 14, 2{')18; The Respondent
filed his Answer to the Statement of Allegations on March 2, 2018 and I held the pre-,
hearmg canfercnce pn March 14, 2018. |

The evldentlary hearing on both the summary suspénsion and the statement of
 allegations was scheduled for May 16 and 17,2018, The parties conductcd discovery.
The Respundcnt filed & motion to continue the h::aring, wluchI allowed. The parties
px'jepz-ared pre-hearing memoranda. r_nark;:d the Petitioner’s Pre-hearing Memorandum
" «A" for identification end the Respondent’s . The Respondent ﬁled 8 suppiemcnta‘l
‘ pre-hearing memorandum 'blafore the second day of the Hearing, which T marked “BB."”
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The parties presented their evidence at the evidentiary hearing held on June 8 and 20,
'2018. The Respondent was represented b}'r connsel during the pfe—hearing -proceedings
"and represented htmself at the hearing.
The heanng was conducted at the offices of the Division of Admmlstratwe Law
Appeals, One Congress Strect 1™ Floor, Boston, MA. The Petitioner produced four |
witnesses. The Petifioner talled Robert Bouton, an mvesugator for the Board of
Registration in Medicmc, Tarsha Huftalen, N.P., Melinda Raboin, M. D and the -
: Rcspondent The Respondent called eleven witnesses and he testified on Ins own behalf.
The Respondent’s witnesses included Patzents B and C and some of his other patients.
The hearing was stﬁnographically recorded and I refcr to the transcript in this decision as
.“Tr page.” At the hearmg, 1 marked nineteén items oﬁ'ered by the Petmoncr as exhxblts
(Ex. 1~1‘9}. 1 also marked nine (9) items‘offered by the Respondent as exhibits (Ex. 20-
28), |
AI granted the‘parlies until Aﬁgust 26,-2018 to submit written cllnsing‘ arguments and

. they both tdok advantage of that opportugity, I marked the RcSpondcnt’sr closing
argument “C" and the Peﬁtioner’s “D.“ When i.received the ldtter of thcse submigsions
on August 20, 2018, I closed the record, On October 17, 2018, the Respondent submltted
@ letter accompanied by a news art;cle concemmg former Govemor of Pennsylvania Ed
_ Rendell. To the extent that thls was.a motion fo re- open the record pursuant to 801 CMR
| 1.01(7)(k), it is denied, Evenif 1he mfonnation contamed in the submission were true,
what Govemor Rendell thought about treating opioid addicts is : not probative on the
jssues before me. [ have marked the letter and the attachment “E” fot 1dcnt1ﬁcatxon On

April 22, 2019, the Petitioner submitted another letter and newspaper article, These items
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concerned Federal oriminal prosecutions of individuals not invoivcd in this matter. The
recard is closed and the information contained in these éubmissions is not probative. 1
will nof consider it. I have .marked them “F.” For ‘similar reasons, I denied the
Ras;:ond‘ent’s Motion to, Admit 'Nt:\,vly Discovered Relevant Evidence dated. May 31, -
2019 and whick I marked “G." The article submitted with the motion states on page 2
_ that “Policics should allow clinicians to account for each patient’s circumsténcas in
makmg clinical decisions” énd that is not d:sputed The issue conﬁontmg me arises from
the trcatment of certain pattcnts on spcc:ﬁc occasions and the artmle docs not address the.
specifics of‘ the Respondent's care of his patierits and if was published after the facidents.
described Tn the statement: of allegations occurred.
| FII\D)INGS OF FACT )
Based upon thie evidence presented, the reasonable mferences from it, anid my
assessment of the witnesses® credibility, 1 make the following ﬁndings_ of fact: .
1 In Apri‘i 2017, the Board receiveda 'statut}ji'-y.complaint alleging thatl oneof
~ the R;spondent’s pétients was receiving a sigﬁiﬁnant amount of narcotics
from the Respondent (Bouton Test, 'I‘r 30) -

2, The complmnt was lodged by a nurse prachtloner named Tarsha Huftalen.
(Huftalen Test. Tr. 42)

3 Huﬁalen began her career as a registered nurse-at Massechusetts. Gene;ral"
Hospital in ncﬁrologylneurosurgery. She then went to Regis College and
obtained her masters degree ih nursing, She worked at Dana-F arbm; Cancer
Institute in experimental medicine for about a year and a half and then iaegan

working at Franklin Pain and Wellness Center, ywhere she hes served as the



Bd, of Reg. in Med. v. Eugene C: Jagella, M.D. , RM-]8-0066

10.

clinical director for ﬁvé’wan&a half-years and supcrviseé thie nurse
practitioners. (Huﬂalgx_l Test, Tr. 41) |

Huftalen’s experience includes treating patients who require pain medication,
including opiate and fion-opiate pain medication, and pati ents suffering from
addiction. (Huftalen Test. Tr. 42)

Huftalen saw a patient for ah initial consultation whom she believed was-ona

.very high dose.of opiate pain medication. (Huftalen Test. Tr. 43)

This patient is identificd as Paticnt F in this actéon. (Huftalen Test. Tr. 44)
The Respondent refirred Patient F to Huftalen. (Huftalen Test. Tr. 46)
Hufislen was concemned because the patiént was on 60 milljgrams of
oxycodone eve;y t\:;ro hours and 40 milligram's. of mejhadone a daiz. 'I-‘h{;.-
patient was also preseribed Phenergan, and Valium, (Huftalen Test. Tr. 45)
Huftalen believed that this wasa “recipe for death.” She expressed her
concems to Patient F and documentt?d theémm in & pain management note dated
March 31,2017 and addressed fo the Respaqderit. (Huftalen Test. Tr. 46, Pet.
Ex. 10 pp.125-127) ' '
Huftelen wrote in her assessment and plan set out in the pain managenient
note, that:

1 had an éxtensive-conversation with fati’snt F regarding the

doses of het opiates. She json an excess. amount, which could -

be in some cases considered quite inappropriate dosing, I
would recommend that she be weaned off these medications.....

(Bx. 10 p. 126-127)

11,

Huftales did riot receive response from the Respondent. ( Huftalen Test, Tr,

48)
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12,

13.

14.

15.

16,

Huftalen sent an email to the Board of Registration in Medicine expressing

tter concern on March 31, 2017. (x. 16)

Hiiftalen sent the report té} the Board of Rt;gisﬁation in Medicine, because she
belicved that the CDC guidelings indicate that pain ireatment of patients with
bn~teﬂnmal illness should notexceed 90 morphme equivalents, and the
morphine eqmvalcnts of just the oxycodons Patient F was receiving “far
exceeded that.” (Huftafen Test, Tr. 54) -i
The Board assigned an investigator, Robert Michael Bouton, to investigate th:l:
complaint, (Bouton Test, T, 30)
Bouton reviewed the Respondent’s file at tht;: Board and found that the
Respondent had been -the subj éct of a report ma;le by Milford Regional
Medical Center after if changed his admitting privileges. This ocourred after
the Respondent. allegedly ordéred a test performed on 2,92 year old female
paticr;t that shawed possible signs of ari infection-and the Respondent failg,;d to
follow up. In addition, the }léspondent, nccording to the report, zidnﬁtted g

patient to the telemetry ward for full revieW'.conn'axy to .theA.patient's sipned

A “comfort care only” form. After the Respondent provided a written rcsponse

the information was forwarded to the Board‘s dafa repasxtory comm:ttee and

thc complaints were glosed, (Bouton Test. Tr. 32)
Bouton’s review of the Respondent’s file revealed two complaints lodged in
2014. One concerned a patient who alleged that the Respondent dropped him

as a patient, because the putient had too‘ms.uy issues. The other was brought

. by enother patient’s family who claimed that the Respondent took too long to
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17.

18,

19,

report the results of an MRI and make a diagnosis. These complaints were

" forwarded to the Board’s complaint committee. The Respondent filed his

response to each complaint and the complaint committes closed the cases,
(Bouton Test. Tr. 33)

Bouton thion ran the Respondent’ "s‘ name ﬂu_ougl; the Prescription Monitering
Program, also known s the MassPAT system. (Bouton Test. Tr. 36)

According to MassPAT, Patients A through I were prescribed drugs that

. were contraindicated or received high amounts of narcotic medications.

(Bouton Test. Tr. 37)

Bouton requested complett copies of Patients A through F*s medical records

" from the Responderit. (Bouton Test. Tr. 37)

20.

21,

22,

The Respondent compliec.i with thét request and certified that the recerds he
was sﬁppilying comprised “the full and complete medical record in my |
possession.” (Bouton Tr, 38, Bxs.5-10p. 1)

B_‘o‘uton rev_iewed the records and forwarded them for an expert.review,
(Bouton Tr, 38)

Bouton serf the medical records of Patienis A through F to Melinda Raboin,

. M.D, for her review and Dr. Reboin prepared a report, which is.marked Pet.

23.

Ex. 13. (Reboin Test, Tr. 71,Ex.13)
Dr. Raboin is a graduate of Tufts University Medical School, She did her
residency at UMass Medical Center in Worcester. Dr. Raboin is licensed to

practice medicine in Massachusetts and-is board certified in Family Medicine.

| (Raboin Test. Tr. 58)
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24.

-

- 25,

26:

27.

28.

Family medicine treats patients of all ages, while intérnal medicine freats

adults only. (Raboin Test, Tr. 59)

Dr. Raboin works at Clean Slate Center. It is g treatment center for opiate and -

alcohol abuse. (Raboin Test. Tr: 59)

Dr. Raboin was in a teaditional family practice for most of her carcer and is on

the faculty at the University of Massachusctts Medical School, whexe she

sworks with-students on an international trip. She is a member of the: American

Academy of Family Practice. (Raboin Test. Fr. 60) '
Dr: Raboin spcnds 70 percent of her day treating patients and, since August of

2017, she has been treating addiets exclpsively; ineluding heroin and. cocaine -

addicts, (Raboin Test. Tr. 61)

The standard of eare for pain management and narcotic-preseribing is the

same for family medicine physicians and internal medicine physicians.

 (Raboin Test, Tr. 62)

29,

30.

3L

Opiates, als.c.) qalled nafcotics, act mostly on the “mureceptor” to modulate
pain, They can cause euphorie. Benzodiazepine act on a different mcept'or
mostly called the GABA rcceptor and they mostly modulate symptoms of
anxiety: They are both sedatives, when prescribed togethcr they havc an
additive effect, Bach also can be addicting.. '(Rabom Test. Tt, 63) -
Methadone is considered an opiate. (Raboin. Test, Tr. 63) |
Combinations of multiple opiates are additi‘.ve, because they add onto the.safme

receptor. (Raboin Test. Tr. 64).




Bd.-of Reg. in Med. v. Eugene C. Jagella, M.D. RM-18-0066

32.

33.

34.

335

36.

37.

38.

When prescribing medivation to someone with chronic pain the standard of

care Is to wxhaust all other options, including physical therapy, injections and

surgery, then start with medications other than opiates. There are non-narcofic

pptions that should be tried. (Raboin Test.'Tr. 67)

Selective serotonimrenptake inhibitors (“SSRI™) are non—qarodtic and-are most
often known for treating depression or anxiefy, but sometimes can be used fo.
co-modulate pain. (Rabom Test. Tr. 67). . |

A phys:clan must review the patlent‘s medical records and corrobo;'ate the
patxem‘s history then gradually incredse the prescription- depending on the
pament 5 response to.the: medlcatmn The physician should review the

patlent s progress to determine ifa tolerance or addmtmn is dcvclo;nng

(Raboin Test. Tr, 69)

Drug screens arc always useful, but how often a physician has them done

_ dEp:nds._on the patient and stfuation, (Raboin Test, Tr. 70

11 is standard of care to'meet with patients with.some regularity when .

prescribing narcotics. The physician must assess for side effects,
comphcatmns and compliance. (Raboin Test, Tr. 120) |
The Respoadent’s treatment of patients A through F did not meet the-standard -
of eare. (Raboin Test, Tr. 72) '

. Patient A -

The Respondent started treating Patient A when the Patient was 52 and

' cbmplaining of influenza. Patient A told the Responderit thut he had chronic

pain from hemiated disc surgery:. The Responilent did not review Patient A%s
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prior medical reeordé and did not c;msid_cr surgery. (Raboin Test. Tr. 118-
119) |

39.. _Patient A had a histo;'y of alcoholism and a sister who died of & drug
overdose. These are relative conﬁaindications for prescribing épiates. (Raboin
'fest. Tr. 121)

40. The Requndcnf:did.nqt-cdnﬁider other non-opioid treatménts for ?at;ent,-A-
and he did not me'e.t regularly with Patient A beforé refilling hisnarcotics
prescriptions. (Raboin Test, Tr. 120) |

41. The opiates were not effective as there is evidence in the medical records that
doses escalated aver fime, but Patient A continued to be in scvere pain.

(Ra;min Test. Tr. 121). . -

42. The Respondent failed to have regular visits and examinations with Patient A,
and failed t6 employ regular urine diug screens or'pill counts. Express Scn:pts
sent a letter to the Réspondent expressing concern about Batient A’s | :
prescriptions: (Raboin Test. Tr. 124, 127, Ex. S p. 343.)

43, The Respondent admits tha‘t he should have performed urinary drug'screens
on Patient.A.- (Res. Test. Tr. 260) -.

A4, When }:’atiant A began treating with the Respondent, Patient A was taking 6l
Vicodin tablets a month. In 2017, Patient A was still in severe pain and taking
oxycoddne 15 milligrams 800 tablets per'x.nonth. (Re;boin Test, Tr. 129)

45. Morphing equivalents.is & method to.translate the strength of different drugs

50 us to ealculeto a standard measurement of their strength. (Reboin Test. T,

130)

10
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46.

47.

48.
49,

50.

SL

52,

33.

When Pati_cnt A stopped treafirig with the Respondent, he wag taking more
than the r(;coxiuncnded.dose in terms of morphine équivalcnts. (Rab;ain_.Test.
'f'r. 130) |
The Respondent’s treatment of Patient A failed to meet the standard of care. .
(Rafnoin Report, Ex. 13 p. 13) -

Patient B
In June 2016, the Respondent saw Patient B for chronic back and shoulder .
pairi and depr:.s‘sic;n. (Rabein Test. Tr. 137)
The Respondent did not document Patient B’Y prior psychiatric'medieations,
(Raboin Test. Tr. 137)’ | o
The R.éspondt;nt'quiékly in‘cx‘eas‘fﬁ Patient B‘S'prcscriptio;ls of oxyéodon&
and, while there was an initial résponsc, there was 8 p.uo'r pattern of pain.
control and the prescription was be ixlcipased again: Thete was poor
monitoring with drg screens. (Raboin Test. Tr. 137.-138).
The Respondent prescribed oxycodone and OxyContin toget-her, and
substantially increased the daily dose of .narcotics' overtime. (Raboin Test. Tr. ‘
139).
It two months, Patient B went from $ milligrams = day to over 200
milligrams & day.r'_l’hat was excessive, (Ra-boin Test, T:;.-l40-141_).
Raboin noted that, before Patient B started treaﬁng with the Respénde:n;, his
éain medication had been reduced, but the Respondent failed to obtain the

medical records to establish why the medication had been reduced before be
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54.

1

started mcreasmg Patient B's pain medication. Fallmg to obtain Patient B’

prmr madwa} records violated the standard of care, (Ex 13-p. 13)
The,Respondent treated Patient B’s deprédsion with Xanax, Prescribing
Kanax along with:other narcotics was below the staﬁdaré of care, because

Kanax |s a benzodiazepine. It can be addicting and combining it with the other

. narcotics increases the risks of sedation and addiction. The standard of care '

55.

would have been to start with SSRIs or NSRIs (Norepinephrine Serotoiin
reuptaké inhibitors)’ first. (Raboin Test. Tr. 141)

Patient B was caused to become tolerant to very high'dosés of n_arr;oiics that

“were not glvmg him benefit. He was exposed ta sedation and the

| overprescnbmg made it harder to control his postopcratwe pain when he had

56.

57.

58,

5,

60,

back surgery, (Raboin 'I'est. Tr. 142)
In Jar;ua:y 0f 2017, Patient B's OxyContin and Oxycodone were cut back to
once a day reduce sedation. (Ex: 13p. 13)
The ReSpondt;.nt did not document regular drug screens for Patient B. (Raboin
Teét Tr. 142) ~ |
The Respondent’s care of Patient B was below the standard of care,
| . PatientC
The Respoﬁdent first tréated Patient C on.May 28,2004 and noted that Patient

C had a medical history including active IV heroin use. (Ex. 13 p. 8)

Patient C was a 31-year-old man with a history of heroin addiction and mental

iilness when the Respondent started treating him, (Rabigin Test. Tr. 9n

! hnps:ﬂwww.ncbi.nim.nih.gov/pmc/miclcsfmcmsj00/

12
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61.

62.

63,

64.

65.

66,

-67.

The. Resmndcnt treated Patmnt Cfor chromc pain. The use of narcotlcs was
contraindicated because of his history of heroin addu,:ﬁon. (Rabom Test, Tr.
9%) - | | |

The Respofxdeﬁt prescribed Patient C opiateéi allegedly to keep Patient C from

using heroin, That is always contraindicated. Tt will do nothing to gef the

patient to stop using heroin. (Raboin Test. Tr. 101)

i’aﬁent C needed specialty care in an adﬂicn'on clinic. Wh.ile the Respondent
discussed a. refmal to dctox with Patient C, hut he never made the rcfcrrél and
instead enabled Patient C’s addxctlon (Raboin Test, Tr. 103)

The Respondent supplled methadone to Patient C while Patient C was
receiving outpatignt, treatment from a-clinic. (Rabom Test. .'I‘r. 104)

On September 3, 2010, the Respondent prescribed methadone because Pationt

€ complained of low back pain that was not helped by Ultram. Patient C
promised t"o*only take small amowits, but-asked for ritoxe methadone on

" Qctober 5,2010 and October 23, 2010. The Respondent agreed to provide the

prescriptions. (Raboin’s R'epeﬂ‘Ex.- 13p.9)

The Respdndent did not helieve he had to perform drug screens on Patient C, -
bocause Patient C lived with his elderly grandmother who “watches him like a
hawk."” (Resp. Test Tr. 180) ‘

The Respondent's treatment of Patient C violated fhe s't‘andard of care,

(Raboin’s Report Pet. Bx. 13 p. 12)

I3
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69.

.10,

71

72

73.

74,

13,

Patient D
Patle:nt D was 64° years old whcn the Respondent bgan treating her for
chmmc back pain. She was dlteady on methadone. (Rabom Test, Tr. 148)
Patient D*s'méitiadone dosage-was 50:miilligrains a‘day, but it-wasmo Ibqger
controlling: hier-pain. Thfe:'}{_esgonden{'inéreased hér-nethadone dosage and

zdded oxycodone.without exploring otfier treatment optioris. Her patn did not

improve. {Raboin Test: Tr- 148:149)

Egs_pi'_t't: th'eiincrease.iri‘xﬁedibatiori, Patienf's;[)’s pain-was not adequately
controlled. (Raboin Test: Tr. 152).

Patient D developed-a mlerancc to the mcdlcanon and Patient D- repoﬁed

. ' falling. asleep dunngathc day and had resp:ratory d;ﬂiculnss mqumng a visit

to an émergency room. "The Respondent did not document performmg random

drug'screens for “Patient D (Reboin Test, Tr.153-154, 156)

.Accordmg to the Resporideit, Patient D xeported that she had been seen by

Pr. McCormick earl:er She: had been. sleepmg poorly-atnight and reported
sleeping better since gettmg ANCW mask for hex BIPAP (Ex.8p. 1547 -
Agc‘ordmgl'toime.l{espondeﬁt, ﬂlg"emcrggncy room steif noted thét ,Patxcn_t 1’s
“Byaluation (was).negative and shoiwas sent home.” (Bx. R p: 154)..

Dr: Raboin testified thet, on. thai occasion:sgdstion was:a “possibility-which
should be:entertained.” (Raboin Test. Tt. 158)

The'Respondent”s care of Pétient D was tielow the standard of chre.

4
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76.

77.

8.

79.
80.

81.

Patient E
'}‘he Respondent began treating Patient E on August 15, 2006, Patipnt F wes &
33—ycqr-‘old—male complaining of knee, arm, and ankle pain along with
hypcrtenswn (Rabbin Test. Tr. 160) |
Patient F’s prior treating physician started him on oxycodont'. (Patient E Test.

Tr. 348)

Patient E tried over-the-counter pain medications. Motrin helped him the

" rnost bt according to Patient B he is on dia_Lys‘is because the Motrin cdused

kidney fmlure (Patient E Test. Tr. 348)

The Respondent prescribed Lyrica for Panent E, but the ingurer would not pay

forit, (Patient E Test. Tr. 348)

Although the Resppndent did not have any past medical records concerning
Patient E, he stmted'Pat:ient E on Percocet.” _(Raboin Test. Tr. 160)

The Respondent did ﬁdt perfbrm 2 drﬁg screen on Patient E, and he had-no

fdce-to=faca_contact with Patient E.for. almost 2 yeais, but the narcotic pain
medication continued, Although Patient E continued to complain of severe
pain no other therapies were suggested, There was a fequést for a paih

specialist but there is no medical record of a follow-up, (Raboin Test. Tr. 161)

? Percacet is acetaminophen/oxycodone, https:l/wﬁvw.pdr.net/dmg—sﬁmmm*yf?ercqceb
acetaminophen—oxycodone—2483.1OSI. ‘

15 .
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82,

3.

84,

85.

86.

87.

g8.

The Respondent also prescribed both benzodiazopines and narcatics for
Patient E, but failed to document the justification for prescribing both,
{Raboin Test. Tr. 161-162)

In some situations; it is acceptable to-preseribe benzodiazepines for anxiety,

but not exclusively without trying other medications and it is o acceptable to

‘use it confinuously vnthout other ad_]uvant medlcatlon (Rabom Test. Tr. 169)

Treatment notes concerning Patient B document his dcvelopment of tolerances. )
to the pain medication. The Rcspondant received a letter from CVS/caremark.

expressmg concetrn about Patient E’s prescnptmns (Raboin Test. Tr. 164,

' 165-166, Bx.9 p. 137)

The Respoﬁden.t did not perform regular drug: soreens on Patient . ‘(Rnboin
Test, Tr. 167) - | |
The Respondent’s treﬁtmexit‘of Patient E did not meet the standard of care,

| PatientF
The Rmpqn’dcnt began treating I’atier;t F in 2011, when she was 31, Pu‘tient E.
was already takin‘g methadone and oxycodong for chreric pain related to a
m,étor vehicle accident, She-was also taking clonazepam for.anxiciy; and.
reported a history of mctas'tatic breast cancer aﬁd rﬁultiple selerosis. (Raboin
Test. Tr.74) |
The medical records pravided by the Respondent concerning Patient F did not
document the motor velucle accxdent the diapgnosis of breast cancer, or the

diagnosis of multiple sclerosis. (Raboin Test. Tr. 74)

I6
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89.

20.

91,

92.

93.

94,

95,

96,

The medical record conceming Patient F documented an opiate use disorder.
{Raboin Teét. Tr. 81) | _ _

O December 4, 2012, Patient F told the Res‘pphdcnt.mat she had been
incarcerated for six months for a driver’s Iicens;:iprobétion issue and not a

drug charge. (Ex. 10p. 36) | |

On Septeﬁber 6, 2013, Patient F reported that shc took methadone and
Dxlaud1d and had a history of opiate abuse. (Ex.’'10p. 21 9)

O March 13, 201’! the Respondent note.d a medical rccord that documented
Pafient F's history of intravenous drugabuse. Patient F told the Respondent

thit her éx-husband alleged that during a bitter divorce., The Respondent

* wrote I have accepted her explanation and will be expungirg that history

from her record.” (Ex. 10 p, 6, Raboin Tést Tr. 77-78)
Expﬁnging the medical record violated the sfandard of care, because the

addiction disease process includes denial and lying. (Raboin Test. Tr. 95)

“The Respondent did not regularly screén Patient F for illicit or non-prescribed

drugs. (Raboin Test. Tr. 81)

*The Respondent’s freatment of Patient F violated the standard of care,

Mitigation

For the most pﬁrt, when the Respondent’s pafients told him that :Lhay needed

carly refills of their opiate prescriptions, he agreed because he believed it was

the humane and compassionate thing to do. (Res. Test. Tr. 316)

17
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[

97.

The Resgondent’s, practice has focused.on the neediest patients.in his

community, and e fravels to treat patients unable to-visithis offive. (Bxs. 20

. anid 22, Saluk Test, Tt. 235 -236).

98.

99.

iqo.

101.

‘e Respondent believes that each patient should e treated individually enid
fhat fhie physictan should. review How the patient is fimetfoning to determife.
whether or not:the. pagtient is'getting the correst dosg of pain medication.

(Resp. Test. T 323) - |

The Respondent bel’iévcsi‘that itisupto the pnmarycare dector to decide
whetjrer ot g_xdf.a,m?ftain coirse Of treatment i§ dppropriate. (Resp. “Tost. Tr.
989) |

‘The Regpondent doie_s not think fie violated “S;I_me. sort of ndle iH"Ih@.ﬂHI'é}Hﬂ.ﬂf .
medication [he] was p::‘e_'_seribing ...because again [doctors] ha;zc thle optien af
using [thelr] clinica] judgment.” (Resp: Test. Tr, 325:326)

I Respendent’s gnly motivatior for presetibing the paih inedieation was to

help his patients (Resp. Test. Tr, 289)

ANALYSIS

“Ttie Legistature has granted the Board the authority to investigate and, when

apprapriate, digeipline doctors: &L ¢ 112, § 5. Ta catiy ouf i fegislative: miandste, the

Board has ado‘pte& regutations. Those regulatiohs providethat.the Board:may- discipline

a physician for:

gonduct whish places into question the phiysieldn’s vampetence ta practice
medicing, including but not Hriited to gross riscoriduet in, the pracfice of:
inedicing, ... arwith gross incompetence, or With gross negligence on‘a
partieulaf cecasidn or negligence on-repeated necasions, Yor violation of
any fule or regulation of the Board and Misconducl inthe praetice of |
medicine,

18
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243 CMR 1.03 (5)(@)3. The regulafions also provide that: “The Boei.fd:may _suspgnd or
réfuse tb renew 4 license pending a hean';lg on the questibn of revocation if the health,
saf;:ty or welfare of the public necessitates such summary action.” 243 CMR 1.03(). 1
note that “the Board *has long viewed with the utmost scriousness any physician's

inability or failure to faithfully discharge’ his ‘prave-responsibility’ forissuing

o prescriptions for controlled substances.”” Malter of Olrassa, Adjud. Case No, 02-50

Final Dec. and Order of Bd. of Reg. in Medicine, Tuly 16, 2003 Rccumme.nded Dec.,
May 7,.2003, DALA Dockst No., RM-02-1349 {citations omitted).

The case beforc me, addresses nilegatmns pcﬂmnmg ta Patients A throuigh F. The-
Board - has the burden of establishing the allegations set fodth in the Statemcnt of .
* Allegations and supporting the Qrder of Temporary Suspension by a prepoiderance of

the evidence. See Craven v. Stafe Etﬁics Commission, 390_ Mass. 191, 200 (1983')
@repondéﬁnce of evidence generatly s-t'aildard applied at administrative proceedings);
Randall v. Bd. of Reg. in Medicir;e, §1-2014-0475 slip op. at 3 (June 9, 2015) (due
process requires preponderance of evidence for summary suspension): 'I:o meet this
buirden, the Board must produce sufficient evidence that “it is made to appear more likely
or probabile ., in the serise that actual belief in its truth, derived from the evidence, exists
_ in the mind or minds of the tribunal, notwithstanding any doubt that mair linger there.”
_ ‘Sargent v. Massachusests Aéc. Ca., 307 Mass, 246, 250, 29 N.E.2d 825, 827 (1940). A
fact is proved'by a pr&pd,nciérance of 'thc evidence if the tribupal has.™a firm and abiding
conviction in the truth off the proposition advamfe.fci by the Board. Stepukaff v Kantar;

393 Mass, §36, 843, 473 N.E2d 1131, 1136 (1985). After a carcful review of all of the
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evidence in this. case, I have concluded that the Board has met its burden of proof with - .
respect to each.of the counts set forth in'thc Statement of Allegations.

A. Misconduct in the practice of medicine

Pursuant to G.L. ¢. 112, § S, eighth para. (h) and 243 CMR 1.03(5)(2) 3, the Board

-may dis_diplirie a physician ﬁpon proof sa,tisfactory'to a‘majbrity of the Board, that he
engaged in conduct that places into question his competence to practice medicine,

‘ including, but-not lintited to gross mcompetence, gross negligence on a particular -

occasion or neghgencc on repeated uccasmns See Bd. of Reg. in Med:cme . Nasif,

Adjud, Case No. 2016-013 Bd. of Reg. in Medicine Final Dec, and Order dated Oct. 12,

2017, Rccommended Tec. at 12 dated May 11, 2017 (Div. Adm, Law App 'Dncke‘t No.
RM-16- 163) Physjcrans mUst meet the standard of care, Whmh is “the degres of care and
skill of the average qualified practitioner, f,.akmg_mtp account the advances in the.

- profession.” Brune v, Belinkoff; 354 Mass. 102, 109, 235 N.E.2d 793, 798 (1968). The -
s;tan-dard of cars is the fevel of care and skill that physicians in the‘;san.w specialty -
commonly possess. Palandxfan v Fosier, 446 Mass. ‘100, 104-05, 842 N.E.Zd— 916, 920-
21 (2006) McCarthy v. Boston City Hospital, 358 Mass 639, 643, 266 N. E 2d 292 295
(1971). '

The Petitioner in this case proved by a preponderance of the evidence that the
Respondent practiced medicine with negligence on repeated occasions. | found Dr.
Raboin's.expert tostimony -and the opinions contained in her report, Ex. ‘1‘3, persuasive,
In particular, the Respondent’s fa'iluré to obtain his patient's priormiedical records and his
failure to conduct, regular drug scrccns:wcrc violatior'us' of the standard of care for paticnts
to whom he prescribed opiates. In additien, 1 note. that the Respondent failed to-conduct

_ regular visits and examinﬁtiuns of his pa'tients, and failed to properly consider non-opioid

20
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treatment. Dr. Raboin’s testimony and report convincedlme that this conduct was below
the standard of care. .

For the mos part, the Respondent does not dispute that he performed as Dr. Raboin
festified, but he argued theit, as the primary-care physician, he'was free to determine the
best care for each of his patients. The standard of care d'oeé leave room for physiciansto
make choices between .altemativc treatment approaéhcs, but those cho‘ices must be

| reasonable and within the standétrd of care, See Bar';re: v. Hight, 353 Mass. 2‘63, 276-277,
230 N.E.Zd 808, 814 (1967) (discussing. limits of reasonable decision); Ba.l of Reg. in
Medicine v. Hughes, Adjud. Casc No. 2014-052 Bd, of Reg, in Medicine Final Dec. and
Order dated .Tun 2, 2016, Recommended Det. at 10 dated Mar. 30, 2016 (Div. Adm. Law

App. DocketNo, RM-14-810). - '

Based upon the evidence before me, I‘ find that many of the Respondent’s choices
were not reasonable, For example, failing fo review Paﬁent A's 'pridr medical records
cdnccrning his herniated disc surgery and prescribing opiates without peérforming reguler
examinations was below the standard’ of care. (Findings 38-40). In addition, relying on
- Patient €’s grandmother and not pcrfonning reguiar drug screens on Patient G, because

- *“she wafehes [th;: patient] like a hawk" was not reasonable. (Finding 66). :'I-‘hc
Respondent. himself testiﬁe& that he shcuk} have con&ucted more drug screens, (Findirig '
43), The fact that the Réspondéﬂ_t continued preseribing narcotic pain medjcation for
Patient E without examining him for two years was another'violaﬁon of the standard of
care. (Findings 81 and 82).

‘Wh;lc the Respondent called several witnesses, none of their testimony rebutted

Dr; Raboin’s expert opinion conceming, thé standard of care or the. Respondent’s breach
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6fit. Dr, Crimaldi did not have any knowledge of the Respondent’s treatroent of Patients
!; through F or of any of the Rcspond'en.t’s chronic pain patients and he did not opine as
to the quality of thclr care. Nor did I find the testimony of the nurse practltmncrs and
licensed practical nurse offered by the Respondcn; relevant to the Respondent’s care of
. Patients A through F, First, they did not ;cstify concerning the Respondent’s heatment of
Patients A through F. Second, as nurse prastitioncré_ end licensed ptactical nurses, I
would nat have given any weight to thci; ‘tcs‘timm;y concerming the standard of care
applicable to ;;hj;sicians had they been asked, In addition, I did not find the testimony of
the: ResPOhdent’s patients p;rsuasive as to th"a standard of cere or the -Respondent’s
brcach of lt when he freated Patients A through F, I find that they did not have the
nécessary trammg or expenence to understand the. standard of care. I also find, bascd i
upon their testimony and my observations of them testifying, that their relationship with -

the Respondent called into question their abilify o objectively assess his conduct.

B. Failure to maintain an adequate medical record

The Petitioner proved by a preponderance of the evidence that‘ the Respondent
* wviolated 243 CMR.2,07(1 3)'(;1) by “failing to maintain a -medicai record for each patient
which is adequate to enahble the. lic;enscrf to provide proper diagnosis and n'eétrncnt..;“ 1
was persi,la‘ded by Dr. Raboin’s testimony concerning the 'Resp.ondcnt’s- deficient record
keeping, In particular, the Respondent’s decision fo change Patient F°s medical history
by “expunging’f'reférences to her intravenous drug dbuse, becayse P-z;tiant.F told him that
her ex-husband had led about it Was a violation of 243 CMR 2.07(13)(a). (Finding 935 |
In addition, the féilure to document drug screens and to follow up with Patient C about &

referral to detox violated 243 CMR 2.07(13)(a). (Finding 63)
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.G, The Respondent's-éondust undermmed public conﬁden;:e in thesmedical
profession

Conduct which undermines piblic confidence in the integrity of the medical
profession is an independently sufficient ground for the board fo sanction.a
physieian. Such conduct is not limited to that ouflined in G.L. ¢. 112, § 5 (1994~
ed.). The board has broad authority to ‘protect the image of the medical
profession’ enid 1§ not limited to diseiflining eonduct. involving direst patient care,
criminal activity, or deceit,

Sugarman v. Bd. of Reg. in Medicine, 422 Mass. 338, 343, 662 N.E.2d 1020 1024
(1996). . I find that the Respondent’s failure to rcspond to the questions raised about his
treatment of Patié_nt F by Ms. Huftalen and ‘to address thg concemns raised by his patients’
;;har:nacies_and insurcrs (Findings 11, 42, 84), constituted conduct which unciermincs the
public conﬁ.dCﬁcc in the medical profession. I also find that agreeing to expunge a
reference to -intréve:nous drug use in Patient F’s medical record (Finding 93) constituted
conduct that undermines the public confidence in the medical profession. See' Raymond v.
Bd of Reg. in Medicine, -387-‘Mass. 708, 712-13, 443 N.E.2d 381, 394@5 (1982) (Board
may protect public confidence in .integrity of profession); Zevy v Bd. of Reg. in Medicine,
378 I.\/Iaizss. 519, 529, 329 N.E.2d 1036, 1042 (1979) (protect public esteem of profession).

D. Summary suspcnsmn

" The Board may suspend a éhys:cxan s license to practice medicine pending a hearmg
on the question of reyocation if thc health, safety or welfaie of the public necessitates
sueh swmmary action. In this cage; lwas convinced by a.preponderance of t_ht_: evidence
that the Respondent’s violation of the standard of care on repeated occasions was a threat
to his patients’ safety, See Kobrih v. Bd, of Reg. in Medicine, 444 Mass. 837, 842 n, 5
(2005) (summary suspan;ion appropriate when patient safety directly jeopardized). I

was not persuaded that Patient'D was sedafed becanse of-an opipid overdose at the
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emergency room, as Dr. Raboin testified tht wasa “possibility” (Findin,é 74). ’I'he;c
was, however; lots of other evidencein:the record cstablishing that ﬁle Respondent’s
. conduet placed his patients’ safety at risk. For example, [ found persuasive Dr, Raboin’s
. testimony concerz;ing the building of folerances ta opjoids and the additive nature of the:
drugs and her objection to the persistent mann;ar in which the Respondent increased the
opioid dosage given tﬁ the six patients at issue. (Findings 29, 31, 54 and 55), |
E.. M_itigation | |
1 was convinced by the evidence "of'fered by the Respondent, including his testimony,
that -the Respondent cares about his patients and he acted in what he believed were ﬂleir-
best interests. I was also convinced that his service to the neediest in hisncurmm.mity isa
oredit to the medlical profession, but these f.'acts are not a defense to tl-xe allegations a;gainst
* him. I recommend that the Bo&d consider these facts in mitigation as it sees fit when it
considers the matter. See Keigan v Bd. of Reg. in Medicine, 399 Mass. 719, 722, 506
N.E.Zd 866, 869 (19!;7) (consideration of mitigating factors), |
CONCLUSION
For the reasons stated above 1 recommend that the Bos'a.rd affirm the | summary
suspension of the Respondent’s license to practice medicine and, m acc_:ordancc with thé ‘
stat‘ement of allegations, while nofing- that the Respundént has not praqticed -sinqe his
license was suspended and the miﬁgaﬁng-facinrs referred to a_bo-vc, I recommend that the
Board impose the sanctions it deems appropriate.
Division of Administrative Law Appeals
Lie ], DI
- %vérjd B. McGrath -
DATED: June 4, 2019 7 Chief Administrative Magistrate
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