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SUMMARY OF RECOMMENDED DECISION

The Board alleged that Respondent engaged in conduct in the practice of medicine that had the
capacity to deceive or defraud by engaging in false advertising, fraudulently renewing his
license, enabling an unlicensed associate to present himself as-a licensed physician, and creafing
and maintaining false medical records. The Board also alleged that Respondent impropetly
delegated medical services to an ynlicensed graduato of a foreign medical school. Following &
Tearing, the Board sustained its butden of proving that Respondent engaged in false advertising
on his website and deceived his patients by enabling his associate to present himself as a licensed
physician, The Board did not sustain its burden of proving that Respondent jimproperly delegated
medical services 10 his associate, fraudulently renewed his icense, or created and maintained
false medical records. '




RECOMMENDED DECISTON

On May 30, 2019, the Board of Registration i Medicine (Board) issued a Statement of
Allegations concerning Ryan I. Welter, M.D. (Respondent). The Statement alleged that Dr.
Welter had engaged in conduct that had the capacity to deceive or defraud in the practice of
medic;ine by engaging in false advertising, by omitting mformatwn or providing false
information on his license renewal applicationé, by allowing an associate to present himself as a
licensed physician when he was not, and by creating and maintaining false medical zecords, The
Board also alleged that Dr. Welter impropeﬂﬁr delegated medical sevvices 10 his associate, an. '
unlicensed graduate of a foreign medical scheol. Specifically, the Board alleged that Dr. Welter’s
website for his business, New Pogland Center for Eair Restoratic;n (New England Hair),
misropresented the area of Dr. Welter’s board certification and falsely implied that his unlicensed
associate, Clark Tan, was a Ticensed physician; thét Dr. Welter reinforced that impression by
permitting Clark Tan to present hirmself ag a physician at New England Hair; that Dr. Welter
improperly delegated medical services to Clark Tan during pro cedures on three patients (Patients
A, B, and C); that Dr. "Welter created and maintained false medical records, and that Dr. Welter
frandulently renewed his license by omiiting information or providing false information on his

renewal applications. The Board does not allege that Dr. Welter violated any standard of gare in

 the treatment of his patients. The Board secks fo discipline Dr. Welter for yiolations of 243 Code ‘

Mass. Regs. §§ 1.03(5)(@)3, 1 03(5)(2)6, 1.03(5))10, 1.03 (5)@)11, 1.03(5)(@)18,2.07 (A1)(a),
and 2.07(13)(a), and for lacking good moral character and engaging in conduct that has the
capacity to undennme public confidence in the integrity of the medical profession, See Levy v.

Board of Registration in Medicine, 378 Mass. 519 (1979).




The '_Board seferred the matter to fhie Division of Administrative Law Appt;,als (DALA)
for a hearing on the allegations. Dr. Welter filed an answer to the Board’s Statement of
Allegations. On August 16,2019, 1 held a prehearing conference at DALA’s offices at 14
Summer Street, Malden, Massachusetts, At the conference, the Board moved to compel Dr.
Welter to supplement his answer to the Statement of Allegations. Dr. Welter move;d for a more
. definite statement of the Board’s allegations concerning Dx. Welter’s website. T granted both
motions. The Board prdvided amote definite s’tatexﬁeﬁt on Angust 29, 201 9 D;r. ‘Welter filed his
supplemental answer to the original Statement of Allegations on August 30, 20 19, and filed a
further answer to the Board’s more definite statement on September 13,2019

On October iS ,2019, the Board moved for partial suromary decision on three of the 59
allegations in its Statement of Allegations that concerned Dr., Welter’s license renewal
applications. I denied that motion én November 7, 2019 because the Board failed to show that it
was undisputed that the Respondent knowingly made false statements. |

On November 16, 2019, the parties filed a joint prehearing conference memorandum that
included a stipulation of facts, 23 agreed-to exhibits and seven disputed exh1b1ts I marked this
d;)cument Pleading A.Theld a hearing at the DALA’s offices on December 9. 11,2019 and
J anuary 28, 2020. The hearing was transcribed by a steno grapher, At the hearing, I admitted the
23 agreed-to exhibits, two of the disputed exhibits, and five additional exhibits that were offered
during the hearing for a total of 30 exhibits (H~1 to H-30). Under an Ordel of Impoundment from
the Board, three potential witnesses were identified by pseudonyms as Patients A, B, and C. The
Board presented the testimony of Patient A and Patient B (both formerpatients of Dr. Welter),
Jacqueline DesJardins Pennie (a physician assistant formetly employed by Dr. Welter), Carol

Purmott (the Acting Director of the Board’s Licensing Division), and Susan Dye (an Investigator
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for the Board), Patient C did not testify. Dr. Welter testified on his own behalf and presented

testimony from Chane]le Sae-Baw {the ofﬁce manager for Dr. Welter's North Attleboro medical

practice), Jenny Moore (a medical asgistant formerly employed by Dr Welter at New England

Hatx, now a fraveling hair technician), and Father David Costa (a priest formerly of Dr. Welter’s
church). The parties waived closing statements in favor of submitting post-heating briefs which
were filed on June 23, 2020. | marked the Board’s post-hearing brief Pleading B, and Dr.
Welter’s post-heating brief Pleading C. The transcript for the final day of hearing was fited on
Augpst 4, 2020 and the record closed at that time.

Findings of Fact

Based on the pleadings, the testimonial and documentaty evidence and reasoﬁabla
inferences drawn therefrom, and my assessment of the credibility of the witnesses, make the
following findings of fact. | |
"L Background

1. Rym J. Weltex gradu ated ﬁom the University Of Oklahoma College Of Medicine in

1999. He was initially licénsed to practice medicine in Massachusetts in 2000. He is

certified by the American Board of Family Medicine. (Pleading A Stipulated Facts. )

9. Dy, Welter founded and managed several medical corporations including Tristan Medical .

Enterprises, P.C., which alsa does business as New England Center for Hair Restoration

(New Engiand Hair), and Regeneus Medical. Dr. Welter’s practice encompasses primary

care ag well as hair restorauon (Pleading A Stipulated Facts.)

3. Prior to this current proceedmg, Dr. Welter has never been disciplined by any hospital,

academic institution, or licensing board. (Welter testimony.)




4. From January 2015 through November 1, 2017, Dr. Welter employed various assistadis
at New Englan& Hair as well as Clarle Tan, also knovm as Clark Tanner. Clark Tan
attended medical school in the Philippines but is not licensed to practice medicine in the
United States. Dr. Welter hired Dr. Gurmander Kohli, a licensed physician and board-
certified plastic surgeon, to work at Re generis Medical in T uty 2015, (Pleading A
Stipulated Facts.)

Website Advertising

5. Dy, Welter maintained a website for New England Hair. The website was initially set up
by an outside consultant based on information that Dr. Welter provided. The website’s
blog was periodicaﬂy updated. Dr. Welter reviewed and approvéd the content of the
website befote it was published. (Pleading A Stipulated Facis, V;\Felter testimmony.)

6. ]éetween January 2015 and November 1, 2017, New England Hair’s website contained
statements indicating that multiple doctoxs and surgeons worked at New Englapd Hair.
Under the heading What Sets Us Apart, the website stated that “our surgeons” had been
solving hair loss problems for years, thét medical professionals refeﬁed to “Dr. Ryan
‘Welter and Dr. Clark Tan a8 sdoctors® doctors,” and that NE Hair’s “doctors” could
correct other surgeons’ work, Throughout {he website, Dr. Welter and Dr. Clatk were
repeatedly referred to sn tandern, as in the following statements: “Dr. Ryan Welter and
Dr. Clark Tan have gained reco gnition in the ﬁelci of hair restoration for their surgical
skills...” and “Dr. Welter and Dr, Tan believe that all of their patients deserve fo look and
feel their best...” and “Dr. Ryan Welter and Dr, Clark Tan bave an eye for detail and
-osthetics that is evident in their outstanding results in many saﬁsﬁed patients.”(Pleading

A Stipulated Facts, Exhibit H-8, Welter testimony.)
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7. Dr. Wel_tcr was the only licensed physician who worked at New England Hair bétween
January 2015 and November 1, 2017. New England Hair did not employ roultiple
physicians and/or Surgeons. (Pleading A Stipulated Facts, Welter testimony.)

8. Tan’s biography as Clatk Tan, MLD. was listed on the website under the heading Our
Hlair Restoration Consultant. The biography stated: “Dr. Tan received his medical degree
fror Far Bastern University Institate of Medicine. e is a diplomat in both General
_Surgery and Aesthetic Cancer Surgery at Bast Avenue Medical Center‘wi’th a sub-
specialty in Aesthetic Plastic Surgery at Makati Medical Center.... Dr. Tan has been
doing hair restoration for more than 14 years in New York and is a staff member of'the
New Hngland Center for Hair Restoration.” The website did not reveal that tﬁe East
Avenue Medical Center and the Makati Medical Center are; not in the United Sfates, that
Tan had not done & resiﬁency in the United States and was thus not eligible to be licensed
to practice medicine in the United States, or that Tan wasnot a physician: lic;ensed to
practice anywhere in the United States. (Pleading A Stipulated Facts, Exhibit H-8, Welter
'Iestimony.)

9. Dr. Welter’s biography on the website was found under the beading Our Hair Restorétion
Surgeon and stated “As founder and chief surgeon of The New England Center for Hair
Restoration, Dr. Welter is boa;rd certified, trained a.nd licensed to perform hajr restoration
procedures for men and Women..” Dr. Welter was board certified in family medicine. He
was 1ot at any relevant time and is not now hoatd certified in surgery or plastic surgery.
The website did not dis;:lose that Dr. Welter’s board certification was in family medicine.

(Pleading A Stipulated Facts, Welter testimony, Bxhibit H-8.)




10. Patient A is a licensed physician. She chose New England Hair becaﬁse the location of
the pfacﬁcc was convenient, she liked the patient reviews and the pictunes on the website,
che wanted fo have her procedure done by a physician, and she believed that the
physicians at New England Hair were board certiﬂed.l {Patient A. testimony.)

11, Patient A had not heard of Tan until she received an email from the office that Dr. Tan
would be doing her procedute. She looked on the .website and saw that Tan was listed
and concluded that Tan was a licensed physician, on the same level as Dr. Welter ot
supervised by him. (Patient A {estimony.)

9. Patient B is a Heensed physician, He chose New England Hair based on its affiliations,
the training of the personnel, and the recommendation of Patient A. Patient B is married )
to Patient A. (Patient B -tesﬁzﬁony.)

" 13. Patient B believed that Dr. Welter and Tan were the physicians referted to by New
England Hair’s website. (Patient B testimony.) |
I ~  Representations made in the conduet of New England Hair’s practice

14. The staff in New Englénd Hair’s office was aware that Clark Tan. was a doctor who had
gone to medica.l.school in the Philippines but we;s not licensed to practice in
Massachusetts. (Sae-Eaw Testimony, Pennie testimony, Moore testimony.)

15. Dr. Welter did not direct the staff to tell patients anythiﬁg about Tan’s training or
licensute status. {Sac-Eaw testimony.)

16. Clark Tan introduced himself to staif and patients as Dr. Tan. (Sac-Eaw testimony.)

17. The staff in m?_ofﬁce referrc-d to Tan as Dr. Tan. (Patient A testimony, Sae-Eaw

testimony, Moore testimony.)




18. Dr. Welter also referred to Tan as Dr, Tan. Dr. Welter testified that he did so because Tan
was a-medical school graduate. (Welter {estimony.) |

19. During the course of Tan’s employme;,nt, Dr. Welter allow'éd Tan to disseminate business
cards to patients and prospective patients that read Clark Tan, M.D. without an
explanation that Tan was not licensed to practice medicine in the United States. (Pleading
A Stipulated Facts, Exhibit H-7, Welter testimory.)

20. At his c;)nsult with Tan, Patient B picked up Tan’s business card. Patient B asspmed
from the card’s notation Clark Tan, M.D. that Tan was a licensed physician and one of
the surgeons at the practice. (Patient B testimony.)

21. Patient A, Patient B, and Patient C all signed New England Hair’s consent forms for their
hair procedures. The consent forms wete drafted ot apptoved by Dr. Welter. All forms

included the following language: 1, , do hereby authorize Dr. Ryan

Welter, his agsociate dootors and/or such assistants as may be selected by him fo perform
[selécted pr;)cedure] OIL K116 (Exhibit H-1, Bxhibit H-3, FExhibit H-5, Testimony o;f
Patient A, Testimony of Patient B, Testimony of Welter.) |

22, At the time of Patient A’s, Patlent B’s, and Patient C’s treatments, Dr. Welter had no
associate ~doct0rs who were licensed to practice medicine on staff at New‘w England Hair,
(Welter testimony.)

23, The conser;t form signed by Patient B stated that measuremeits of hair density “were
taken by a doctor.” (Bxhibit F-3.) |

4. Tan sent Patient B an email when Patient B was considering treating with New England

Hair that inchuded this statement: Consultation is done by a doctor and not by a




salesperson as what typically happens in other centers. The email was signed Clarlg Tan,
M.D. (Exhibit H-4.)

25; Patient B assumed from the emails, the business card, and the consent form that Tan was
a licensed physician. (Patient B testimony.)

_ 26. Patient A assumed from the website, emails, and the conduet of the practice that Tan was
a licensefl physician. (Patient A testimony.)

V. Delégation of -services to Clark Tan

7. 112011, Clark Tan contacted Dr. Welter to inquire about employment. (Welter
testimony.)

28. Tan had worked for many years in New York for Dr. Unger, a well-known hair
restoration surgeon. Tan had recently moved to Rhode Tsland and was looidng for work,
(Welter testimony.) '

29, Tan told Dr. Welter that he was from the Philippines and had received his medical
training there. Dr. Welter asked Tan if he had done a medical residency in the United
States. Tan replied that he had not and Dr. Welter understood that Tan was fhus not
-eligible to be Heensed to practice medicine in the Unifed States. (Welter testimony.)

30, Dr, Welter called D Unger to speak with him about Tan’s work. Dr. Welter also
obtained Tan’s cetiificates of all of his university {raining. Aftex: speaking with Dr.
Unger, Dr. Welter was interested in hiring Tan. (Weltel testimony.)

31, Dr. Welter called the Massachusetts Medlcal Society (MMS) to find out if he would be

~ gble to hire Tan ag a foreign medical graduate even though Tan was not lcensed to
practice medicine in Massachusetts. He spoke with someone who told him that there was

a rule that governed delegation. (Welter testimony.)
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32. Dr. Welter obtained the delegation regulation and reviewed its language. He consulted
with an attorney recommended by the MMS about the regulation, Dr. Welter concluded
tﬂat the regulation allowed him to delegate vx;orlc 1o a non-licensee as long as that person
had the proper skills. Dr, Welter concluded that Tan had the proper skill set to assist in
hair restoratién work, Dr. Welter hired Tan asa pon-professional assistant in 2011,
(Welter testimony.) ’ |

33, Dr. Welter delegated initial consultations to Tan. At these consulis, Tén would meet with
prospective patients, hear their concerns, explain to them what treatment options were,
available, disc;uss pricing, and take photos; If indicated by the patient’s ini:ere_st ina
particular procedure, Tan would analyze the density of the areas where hair could'be
taken from (the donor area) and where hair would be placed (thc—:; recipient area). (Welter
testhnqny.) & 7 ‘

34. New England Hair did not charge for initial consultations. Many of the people who seek
hair consults are comparison shopping for services. Prospective patients who came for
consuliations at New England Hair often did not return for treatment. (Sae-Baw '
testimony, Welter téstimony.)

35. In some hair restoration practices, consultations are héndled by a salesperson who is not

_ medically trained. (Welter testimony, Moore testimony.) |
36. Tan would pass his consultation notes for each prospective patient on 10 Dr, Welter for
| review. If Dr. Welter agreed with Tan’s assessment, he would sign off on the note. Ifhe
did not, Dr. Welter would discuss the case with Tan. (Welter testimony.)
37. New England Hair handled consuliations with female patients differently from

consultations with male patients because hair loss in females can be caused by many
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38.

39,

40.

different undeﬂy;ing medical conditions. Male pattern hair. loss, on the other hand, is
readily recognizable. Female patients at New England Hair were medidally gvaluated by
Dr. Welter or by a physician assistant to rule out medical issues, Tan did not do these
evaluations. (Welter testimony.)

Hair procedures were always scheduled for times when Dr, Welter was physically present
at New England Hair’é offices. (Sae-Baw testimony.)

At the time that Patient A, and Patient B came 1o New England Hair for their procedutes,
Tan had been workiglg for Dr. Welter for about four years and they had performed many
procedures together. (Exhibit H-1, Exhibit H-3, Welter testimony.)

Patient A is female, She consulted with Dr. Welter on March 11, 2015 because she was
concerned Wlth her thinning hair. ‘During thé consultation, Dr. Welter evaluated Patient
A for underlying medical issues, He conducted a brief physical exarnination. Dr. Welter

and Patient A disoussed the various treatment eptions, incloding drug treatment opﬁons.

 Dr. Welter judged that Patient A was & good candidate for medication ireatment and he

41.

reviewed with her the use of minoxidil (a/k/a Rogaine) — an over-theucountér topical
solution — and finasteride, a prescription medicine that is avallable in both topical and
oral form. (Bxhibit H-1, Patient A testimony, Welter testimony.)

At that time, Patient A was not interested in drug treatment options, Patient A wanted to
schedule a freatment procedure called Platelet Rich Plasma, or PRP. Accordingly, Dr.
Welter -reviewed the PRP procedure and the consent form used for that procedure with
Paﬁeﬁt A. Dr. Welter pre-authorized a prescription for finasteride :ﬁ:;r Patient A and told |
her thaf if she changed her mind she conld call the office and they would authorize a

_prescriptioﬁ for her, (Patient A testimony, Weltet testimony.)
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42. Patient A decided to have the lab work required for the PRP hair procedute drawn at the
same time as upcoming annual blood tests she had previously scheduled at her primary
care physician’s office. She intended to think over her treatment options while the lab
watk was pending, but she had more ot less decided to go ahead with the PRP by the
time she left Dr. Welter’s office. Dr. Welter ordered the lab work to be done at the samé
time ag the tests that Patient A’s PCP was qrdering. (Bxhibit H-1, Patient A testimony,
‘Welter testimony.)” .

43, PRP iﬁvolves' drawing blood from the patient, spinning the blood in a centrifuge to
separate the red blood ce]ls from the platelets which axe located inthe plasma, numibing
the recipient areas on the patient’s scalp either topmaﬂy or by injection, and ﬁnally
injecting the platelet sohmon into the scalp at a very shallow depth. (Welter testimony.)

44, Dr. Welter's office, like many medical offices, uses medical assistants to draw blood and
give injections. (Welter .tesﬁmony.) |

45. Dr. Welter determined that all of the components of the PRP procedure were within
Tan’s skill set. Dt Welter delegated some, but not all, PR procedures to Tan. (Welter
t‘estimony.) -

46. Tan performed the PRP procedure on Patient A on June 15, 2015 with the belp of Jackie
DesJardins. Patient A’s medical record reflects that the PRP blood draw was done by
physician assiétant fackie DesTardins and Tan, and that DesJardins enfered the PRP
patient encounter note into Athena, the medical records software used by Dr. Welter’s
office, (Exhibit B-1, Welter testimony, Patient A testimony.)

A7 Each staff person at Dr. Welter’s office has her own credentials to efiable her to log in to

the Athena Medical Records system, Users must log in to enter encounter notes. Security

12




procedures in effect at Dr. Welter’s office forbid sha;ring of user names and passwords
and require each user to log out of their computer when they leave their station. (Sae-Eaw
testimony.)

48. As a physician assistant, Ms. Pennie is qualified to supervise medical assistants who, in
turn, are permitied to draw blood and administer injections. (Pennie tesﬁmony.)l

49, Dy, Welter was not presen’; in any sighiﬁc‘ént way for Patient A’s PRP procedure
although he was in the office that day. Patient A’s PRP operative record reflects that Tan:
performed each step of the procedure with Ms. Pennie assisting in the blood draw, Dr,
Welter signed the bottom of the operative record as the surgeon, Tan signed the form as’
the “first assist.” (Exhibit T-1, Welter testimony.)

50. Patient A signed a consent form for the PRP procedure on the day of her PRP procedure.
She reviewed it that day with Tan. She did not go over the paperwork at that time with
Dr. _Welter although he reviewed it with her at her March consult. (Patient A tc;timony,
Welter testimony.)

51. Dr, Welter also signed Patient A’s consent form on the day of her procedure and attested |
to the fact that he had “explained and disclosed all relevant information” on the form to
Patient A. Dr. Welter felt comfortable signing ’she form hecause he had reviewed the
conseﬁt form and the probedufe with Patient A in March. He considered the fact that
Patient A was a physician herself, that the PRP procedure involved only a blood d;aw and
shallow injections of topical anesthetic and plasma, and that he had discussed PRP
extgnsively with Patient A at her consult. Under the circumstances, he felt no further
review was necessary. Dr. Welter did not .S-peak with Patient A before her procedure

started. (Welter testimony.)
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52, Afterthe PRP procedure was over, Patient A. told Tan that she was interested in a
presctiption for finasteride, Dy Welter's staff passed the message that Patieﬁt A now
wanted the prescription to Dr. Welter. Dr. Welter authorized the prescripﬁo.n in the
Athena system; the prescriptions were in Dr. Welter’s name. Tan did not authorize a
prescription for finasteride for Patient A. Tan did not bave the abiﬁty 1o authorize
prescriptions in Athena. (Welter testimony, Sae-BaW‘testin}ony.) |

53. Patient A developed a rash about ten days after starting the finasteride. Patient A sought
care at an utgent care clinic for her rash, she did 1.101: seek care at New England ﬁaﬁ. She
stopped taking the drug and the reaction subsided. She later telephoned Dr. Welter’s
office and spoke with Tan to repost the reaction. No furfher action was needed as the
allergic reaction had resolved. (Exhibit H;l, Welter testimony, Patient A testimony.)

54 Patient A had three follow-up appointments with Tan in September 2015, February 2016,
and May 2016. The consult notes reflect that at those appohltmenfs Tan and Patient A
discussed the results of the PRP and discussed products that she was using for her hair
growth. At' the second of thése appointments, Tan, not;d that Patient A would try the
finasteride again, At the third appointment, Tan noted that Patient A claimed to have a
reaction to finasteride when she was exposed to sunlight. Dr. ‘Welter reviewed the notes
of ea;:h of these appointments and signed off on ther. (Exhibit H-1, Weltex testimony.)

55, Dr. Welter’s practice was 1o either review Tan’s notes or to discuss a patient with Tan, I
there were any concerns, the office would schedule the paﬂent for a medical follow up. If

there were no concerns, Dr. Welter would sign the notes and the notes would be filed in

‘the patient’s chart. (Welter testimony.}
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56.

57.

58,

59.

Patient A was satisfied with her PRP procedure. She thought Tan was tesponsive,

Jknowledgeable, and easy to talk fo. She recommended Dr, Welter’ s practice to her

hugband, Patient B. (Patient A testimony.)

Patient B is male. Patient B was unbappy with the sparseness of his beard on his face and
neck. (Exhiﬁit H-3, Patient B testimony).

Patient B had an initial consultation with Fan on December 11, 2015, The consultation.
took place in Tan’s office. Tan reviewed treatment options, assessed the density of
Patient B’s beard during the consult, took photographs, and drew diagrams. He reviewed

Patient B’s medical history with him. (Patient 13 testimony.)

I his copsult notes, Tan wrote that Patient B’s beard had always been sparse and that it _

had not changed over the years. Dr., Welter understood this note to mean that Patient B’s

 gparse beard was not symptomatic of an underlying medical condition. He concluded

60.

from this that Patient B did not need an additional medical evaluation appointment, Tan
mdmated that Patient B was interested in full beard surgery, ncluding his neck. Tan
noted that there were no other health issues. Dr. Welter reviewed the note wrote “agree”
on it, and signed it. (Exl;ibit -3, Welter testimony.)

Patient B was interested in undergoiné Follicular Unit Extraction (FUE) surgery. FUE is

a process in which hair follicles from a densely-growing donor area (often the back of the

head) are removed and transplanted to a sparser recipient area. Hair follicles on the scalp -

can sprout muliiple hairs, but beard follicles contain one hair each. In order to transplant
fair follicles from the scalp to the beard, each follicle from the scalp must be removed,
examined under a microscope, separated into single hairs in a manner that retains the

correct amount of tissue, and re-implanted in the donor area. FUE can involve thousands
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of grafts. The process generally takes 8 to 10 hours. Because of the amount of time and
work involved, Dr. Welter used a team of people to complete FUE procedures, (Welter
testimony, Moore testimony.)

61. During an FUE at New England Hair, the donor follicles are removed from the patient,
placed on ice in apetr dish, and taken to a different roorn where they are exammed under
a microscope and split. Fach donor follicle is examined separately. (Exhibit H-27, Welter
testimony, Sae-Faw testimony, Moore testimony.)

62. The split grafts are then placed in a special solution and returned to the room where the
patient is waiting for implantation, (Hxhibit 27, Welter testimony.)

63. FUE procedures were staffed by Dr. Welter, Tan, and usually two medical assistants.
Occasionally, only one medical assistant would be available, resulting in a longer day for
gveryone, (Sae-Eaw testimony, Moore t;asﬁl_nony.)

64. Dutring Patient B’s consult, Tan discussed with Patient B the number of grafts that Patient
B was going to need in order o achieve his desired result. The number of grafts needed
determines the amount of work to be done and thus the price of the procedure. After the
consult Tan made specific caleulations based on his asséssment of Patient B’s hair
density. (Bxhibit H-3, Patient B {estimony, Welter testimony.)

65. Dr. Welter reviewed Tan’s notes and calculations and signed off on them. (Weltér
testimony.)

66 Tan concluded that Patient B would need ahout 1,200 grafts to achieve the desired
results. Patient B questioned Tan’s caloulation becanse doctors he had spoken with had

placed the number at 2,000 or more, Tan told Patient B that he believed that 1,200 would
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7.

68.

be adequate. Despite his decision to go ahead, Patient B continued to hatbor doubts about
the number. (Patient B testimony.)

Patient B did not have any appointments with a Ticensed physician between his
consultation with Tan and the FUE surgery. (Welter testimony.)

Dr. Welter met Patient B on Match 7, 2016, the day of Patient B’s FﬁE procedure. Tan
went over the paperwork, including the consent form, with Patient B. While assistant

7ach Brock shaved the donor area on Patient B’s head, Dr. Welter reviewed the

 procedure with Patient B and briefly assessed Patient B’s health. (Patient B festimony,

9.

Welter testimony.}

Tim, Dr. Welter, and assistant Brock performed Patient B’s FUE procedure. Tan.
admitistered most of the local anesthetic to Patient B, Dr. Welter assisted. Patient B was
positioned face down for a good portion of the procedure while hair follicles were being
extracted from the back of his head. As fo]]icleé were extracted, Dr, Welter and Brock
carried them in iced petii dishes to a separate room to work under microscopes dissecting
and cleaning the follicles for re-implantation, When all of the follicles were ready. fér e~
implantation, the team began the process of implanting the new hair into Patient B’s

beard. (Welter testimony, Patient B testimony.)

70. Dr. Welter pa;:ticipated in the entivety of Patient B’s FUE procedure. Although Patient B

recalled that Dr. Welter was present in the room with him for about two houss of the ten
hour procedure, Patient B was unable to see who was in the room for mmeh of that iime
because he was positioned face-down. Patient B was unaware that work to prepare the

grafis was proceeding at the same time in a different room., (Welter testimony, Patient B

testimony.)

17




71. During Patient B’s FUE procedure, Tan participated in administering topical anesthesia,
extracting Patient B°s hair follicles, and in -re—implanting follicles in the denor area. Dr.

© Welter judged jchat Tan had the expertise and skill to perform this work, (Welter
testimony.) |

72. Tn Massachusetts, extraction and re-implantation of hair follicles ts work that is typically
performed by medica} assistants. (W clter testimony, Moore testimony.)

73. Tan gave Pafient B post-procedurs instructions and provided hun with both Tan’s phone
aumber and Dr. Welter’s phone numbet in the event Patient B had a.question or a
problem. (Patient B testimony.) .

74. Patient B returned the next day fora follow—u.p appointment with Tan. Tan washed out
the scalp graft sites and Jooked over the facial -grafts. Patient B never again returned to :
New England Hair. (Patient B testimony.) |

75. Dr. Welter’s office’s S}:andar'd_procedure in FUE cases was to schedule follow-up
appoiniments at three, six, and twelve months after the procedure. These appointments
are scheduled on the day of the FUE procedm;e. Their purpose is to assess the patient’s
progress and see if additional grafts are needed. The consené form fot the FUE procedure

- that Patient B signe‘d specifies that multiple sessions may be necessary to achieve the
desired result, and that the number of grafts required may be more or less than the quoted
aumber. (Bxhibit H-3, Patient B testimoﬁy, Welter testimony, Sae-Eaw téstimorly.)

76. Patient B was scheduled for follow-up appointments. (Welter testimony, Patient B
testimony.)

77. Patient B did not keep his three-month follow-up appointment in June 2016 because he

had to work. At that time, Patient B was concerned that he had not seen any results. He
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78.

79.

80.

81.

contacted Tan who told Patient B that his experience was not unusual and that he shouldl
give it mote time. (Patient B testimony.)

Patient B contacted Tan in carly September 2016 becanse Patient B still had not seen any
progress in his beard growth. On September 9, 2016, Tan-told Patient B that he would do

a revision for fiee if that was needed, but Patient B needed to come in for a follow-up

.appointment so they could assess him. Patient B conceded that Tan’s desire to see his

transplant was reasonable, but Patient B did not go see him, (Bxhibit H-4, Testimony of

Patient B.)

Patient B had misgivings about his FUE freatment. He continued fo wonder if Tan had

done enough grafts, and he was dissatisfied with the hair growth in his beard. Patient B

atternpted to look up Tan’s license on the Board’s website but was unable to find a listing
for Tan. On September 12, 20 1.6, Patient B contacted Tan to ask about his licensure
status. (Patient B testimony, Exhibit H-4.)

On Septembet 13, 2016, Dr. Welter responded to Patient B*s inquiry about Tan’s license
and explained that Tan was not a licensed physician, but was a surgeon trained in the
Philippines. Dr. 'Welter stated that Tan was authorized in Massachusetts to work as a
techrician and consultant under Dr. Welter’s direct supervision., Patient B replied that he
believed it was improper that Tan had participated in his cave. (Exhibit I1-4.)

The exchange of emails that toolk place on that day culminated in Patient B demanding a
refund of the full amount that both he and Patie_:nt A had paid for their procedures. Dr.
Welter told Patient B that he was willing to consider a refund but asked Patient B to

return for a'foliow—up appointment so Dr. Welter could evaluate fhe results of the
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procedure, Patient B never retarned for a follow-up appolntment. (Exhibit H-4, Welter
testimony, Patient B testimony.) |

82, Dr. Welter was surprised by Patient B’s complaints. Dr. Welter called the Board to see if
his understanding of the deleéation regulation was correct. He did not get an. answer
from the Board. (Welter testimony.)

83. Dr. Welter next called the Massachusstts Medical .Society (MMS) and spoke with Brett
Bauer on or about September 16, 2016. Mr, Bauer referred Dr, Welter to a division of the
MMS called the Physician Practice Resource Center (PPRC). Dr. Welter spoke with
David Wasserman of the PPRC. Based on his conversation with Mr. Wasserman, 1.
Welter belicved that his understanding of the regulation was correct and that he was
permitted to d_elegaté tasks to Tan. Mr, Wasserman lreferxed Dr. Welter to an atforney in
Connecticut whom Dr., Welter understood was an expert in delegation law. He spoke \-Nith
this attorney but does 1ot remermber her name. Based on that conversation, Dr. Welter
continued to beli‘eve that he hacél not violated the delegation tegulation in his working
relationship with Tan, (Exhibit FH-28, Welter testimony.)

84. Patient B was angty and believed he had been duped by Dr. Welier. Patient B no longer |
trusted Dr. Welter or New England Hair and did not want to return for any additional
care. Patient BB filed complaints with the Better Business Burean and the Board shortly

" after his September 13,2016 email exchange with Dr. Welter. In his Board complaint,
Patient B told the Board that ﬁe wanted o get the money back that he and his ﬁfc

(Patient A) had paid for theit procedures. (Patient B téstimony.)

20




85. On November 2, 2016, Dr. Welter Ieceived notification that P:atient A had filed a
complaint agamst him with the Board’s Consumer Protection Unit.! In the complaint,
Patient A stated that she never would have consented to have her procedute done by an
unlicensed physician had she known. As a remedy, Patient A stated that she wanted a
refund for both her and her husband’:; procedures. (Bxhibit H-1, Exhibit H-9, Patient A
testimqny.) | |

6. 1.ike her husband, Patient A was upset when she learned that Tan was not a licensed
physician because she felt that his status had been misrepresented to her, However, and
contrary o her Board complaint, Patient A testified that had she known from the
beginning.t};at Tan was an unlicensed assistant, she would siill have gone through with
the PRP and probabl‘j would have been comfortabler with baving Tan do the procedure.
(Patient A testimony.)

7. After Patient A and Patient B complained to the Better Business Bureau and the Board,
Panent B and Dr. Welter engaged in dxscussmns about settling the outstandmg
complamts Dr. Welter stated that he was wﬂlmg to refund the money that Patient A. and
Patjent B had paid in exchange for their withdrawing their complaints. Patient B was
suceessiul in closing the complaint with the Better Business Bureau by informing it that
the dispute had been resolved. The complaint to the Board could not be withdrawn,
although Pétient B informed the Board that he believed that he and Patient A had reached

o fair resolution with Dr. Welter. (Exhibit H-4, Patient B testimony.) -

1 Brom the record it is clear that Patient B also filed a complamt, but the parties did not include Patlent B’s
cmnplamt a5 an exhibit and no witness testified to the particutars of his complaint,
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88‘. On November 30, 2016, Dr. Welter replied to the Bo.;slrd’s inquiry about Tan, Dr. Welter
explained the role that Tan played in his practice and stated that he believed that his
delegatlon of tasks to Tan was permitted by the delegation regulation, 243 Code Mass.
Regg. § 2.07(4), which he cited. He based his reply on information he had received
during his conversation wifh the attomey he had been referred to by the MMS. (Exhibit
H-10, Welter testimony. ) B |

89, In 2017, the Board transferred the consumer complaint filed by Patients A and 1 to the
Board’s enforcement division. Dr. Welter heard nothing further from the B pard until
March 2017 when he received a subpoena f01|: Patient A’s records, He subsequently
learned that Inspector Susan Dye was assigned to the case. (Exhibit H-1, Welter
testimony, Dye testimony.)

90. Tn 2018, Dr. Welter refunded $12,500 10 Paﬁeﬁts A and B. This amount represented the
money they had paid-to New BEngland Hair for their procedures, Once Patient B received
the money, he considered the matter settled but was surprised to later learn from
Iuvestigétor Dye that the Board was still pursuing the case. He told Ms. Dye that he and
Patient A had no plans to pursue the matter further, (Patient B testimony. ) |

91. In the early fall of 2017, Dr. Welter called Coverys, his malpract‘ice carrier, for advice on
what to do about the Board investigation, The company gave him a Hist of attorneys he
could contact. Dr, Welter hired an attoxney to represent hin., (Welter testlmony )

92, Through his Coverys—recommended attorney, Dr. ‘Welter learned that the Board had
coneerms sbout his website, in particular tlhe ceference to doctors in the phural and the
descnp’uon of Tan. In ﬂlc fall of 2017, Dr. Wel’cer responded to the Board’s concerns by

eliminating ﬁom New England Hair’s Websﬂe all references to Tan and by changing
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93.

94.

95.

Tan’s job ‘so that Tan no longer had contact with patients, Thereafter, Tan no longer
conducted consults ot assisted with procedures. Dr. Welter’s description of his own
qualifications on the website remainéd unchanged, (Bxhibit H-23, Welter tes_timony.')

On October 12, 2017, Patient C consulted with Dr. Welter about Patiént C’s hait Toss.
Patient C had a noticeable scar on ﬁis abdomen. Dr. Welter and I’;atient C discussed the
scar, and Dr. Welier referred Patient C to Dr. 7K0hli for a consultation on a liposuetion
contoming procedure (Vaser) to improve the appeatance of his abdomen. Dr. Welter
texted Dr. Kohli’s address at Regeneris Medical o Patient C that same day. (Exhibit H-5,
Exhibit H-6, Welter testimony.)

Patient C u,’gtimately elected to pursue two hair procedures and the liposuction contouring
procedure. (Bxhibit H-5, Exhibit H-6, Welter testimony.}

On October 19, 2017, Patient C texted Dr. Welter about the cost of the hair procedure. In

' that text, Patient C tevealed that he worked at Dr. Welter’s malpractice carrier (Coverys).

96.

Patient C did not handle Dr. Welier’s malpractice account. Nonetheless, he told Dr.
Welter that he had accessed Dr. Welter’s account and discovered that Dr. Welter would
be receiving a refund for a premium. overpayment, (Exhibit H-6, Dyé testimony. )

On November 1, 2017, Patient C underwent three different procedutes with Dr. Welter
and Dr, Kohli at New England Hair’s offices. The-se included PRP, Stromal Vascular
Praction (SVF) (a process by which progenitor fat cells are exiracted from fatty tissue and
injected into the scalp), and Vaser Liposuction for abdomen contouring. Dr; Welter and
Dr. Kohli performed the SVF and Va;ser procedures together, and Dy, Welter performed

the PRP with assistant Devin Fortier. Tan had no involvement in Patient C’s care. Tan’s
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rol¢ ﬁas limited o setting up the room for the SVF and Vaser procedureé and scribing the
PRP procedure. (Bxhibit H-5; Welter testimony.) |

97. Og January 18, 2018, Patient C texted Dr. Welter and said that his hair was falling out.
He asked for a refind. In subsequent text messages, Patient C continued to press fora |
refund but agreed to aftend a follow-up appointment with Dr. Welter. (Bxhibit H-6.)

98, On Februaty 6, 2018, Patient C returned for a follow-up appointment with Dr. Welter.
Dr. Welter concluded that Patient C was experiencing shock loss. (Exhibit H—S, Welter
testimony.)

99. Shock loss oceuss because hait follicles are disturbed in the hair resforation process, and
the follicles shed hair as a resulf of that disturbance. The hair loss is temporary because

- the hair'fbllicle retains its skmcture and the hair will grow back. In hair transplant
surgery, shock loss is typically at its worst at about three months after the procedure, and
the hair grows back after an additional three months, (Welter testimony‘j

100, At the Febroary 6, 2018 follow-up appointment, Dr, Welter feassured Patient C
that the shock loss was a temporary condition and that his hair would grow back in
another three months. (Exhibif H-5, Welter testimony.)

101. On February 21, 2018, Patient C ;fex’céd Dr. Welter that he had been doing

| research and discovered that there were complaints against ﬁew England Haix and Tan at
a local police department, the Attomey General’s office, and the Board. He wrote that
Tan had “[put] holes in my scalp.” Patient C mentiéned that he had consulted malpractice
attorneys and that he had a case. He also stated that he also was friendly with individuals
at Channel 7 news who could “do investigations on this type of stuff’ * unless Dr. Welter

refundéd his money. (Exhibit H-6.)
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102. At the time of Patient’s C’s February 21, 2018 text, there was a confidential
investigation pending at the Board. (Dye T'estimony'.)

103. Patient C contacted the Board claiming that he had had geveral procedures c'ione at-
New England Hair, and that one of these procedures was completed by Tan. (Dye
testimony.)

104. Investigator Dye ﬁtewiewed Patient C bﬁr telephone on February 27, 2018. The
interview was biief. Patient C refused to a‘ctelid an in—pérson interview. (Dye testimony.)

105. Patient C told Inspector Dye that an Indian doctor whom he had never mef before
conducted most of the liposuction and was assistgd in that pmcéﬁuxe by Dr, Welter.
Patient C also stated that Tan had perfoﬁned another procedure on him in a separate room
that involved transplanting hair. (Dye te‘stin‘lony.)

106. O.n March 7, 2018, Board counsel requested ﬁ-lat Dr. Welter provide Patient C’s
medical record from Tristan Medical (d/b/a New England Hair) to the Board. Dr. Welter
did sé on April 6,2018. That medical record reflected that Patient C had undergone PRP,
SVF, and Vaser at New Bngland Hair; contained Dr. Welter’s noto that Patient C was
interested in Vaser Liposuction; and included results of lab tests that had been ordered by
Dr. Kohli at Regeneris Medical in Raynbam. Later, but before the Statement of
A]legations.issued, Dr. Welter provided to the Board Patient C's records from Regeneris
Medical. Those records documented Patient C’s consult with Dr. Kohli at Regeneris prior
to the Vaser procedure at NS\-JV England Hair. (ExhiBit H-5, Exhibit 112, Txhibit H-21,
Dye testimony, Welter testimony.) - .

107. Patient C made statements to Inspector Dye that were inconsistent with the

medical records that the Board received. Patient C told Tnspector Dye that he had never
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met Dr. Kohli before the procedure, but Kohli’s name was on lab tests ordered as seen in
Patient s New England Hair medical record, and the Regeneris records detail Patient
(s initial consultation with Dr. Kohli. Patient C told Inspector Dye that Tan injected his
head, but the medical record reflects otherwise, Patient C told Inspector Dye that bis hair
had fallen out and left her with the impression that the hair loss was permanent, but the
_ record reflected that the condition was temporary. Inspectc;r Dye testified that she was

anaware that shock loss is a temporary condition. (Exhibit H-5, Exhibit H-21, Testimony
of Dye.)

108. The'Board did not investigate how -Patient C had come to know that an
investigation was pending at the Board or whete he got the idea that an investigation was
pending at a Jocal police department. Inépector Dye did not qu‘estion Patient C about
whether it was appropriate for him to access Dr. Welter’s malpractice file at Coverys.
(Dye testimony.) |

Medical Records ‘

- 109 The operative record for Patient A’s PRP proc.;edure lists Dr. Welter as the
surgeon, and Clark Tan as the fixst éssist. Dr, Welter did not conduct Patient A’s PRP
procedure. Dr. Wel‘tef signed the record as the supervising surgeon. (Exhibit H-1, Welter
festimony.)

110. There are parts of Patient A’s and Patient B’s medical records that contain notes

that do not bear the signature of the writer. Some of these notes are undated. (Exhibit H-

1, Exhibit 113.)
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111. The operative record for Patient B’s FUE prolcedute lists a surgical team
comprised of Dr. Welter as the surgeon, and Tan and Brock as assistants, All three are
identified as haﬁng prepared and {ransplanted the grafts. (Bxhibit H-3.)

i12. The medical records for Patient A and B reflect that Dr. Welter countersigned the
consent forms on the day of each. procedure, attesting that he had “explained and
disclosed all relevant Eformaﬁon as jdentified on this form.” Ijr. Welter reviewed the
consent forms with Patient A. several months priot to the procedure; Tan reviewed it with
her on the date of her procedure, Both Dr. Welter and Tan reviewed the procedure and
paperwork with Patient B on the date of his procedure. (Bxhibit H-1, Bxhibit H-3, Welter
testimony, Patient A festimony, Paﬁe;nt B testimony.)

VL License Renewal Applications

113, . After their initial licensure by the Board, physicians are required o file license
renewal applications every two yearts coincident with their birthdays. (Purmont
testimony.)

114, The renewal application can be completed o-nnlinc or on };)aper. There arc sepatate
instructions for filling ouf the renewal applications ‘which ate available to physicians for
‘both on-line applicaticns and paper applications. The instructions are not embedded in
the renewal forms. The Board also maintains a call center fo assist physicians in properly
filling out their applications. (Exhibit H-19, Exhibit H-25, Purmont testimony.),
115. Dr. Welter completed and submitted his renewal applications through the Board’s
on-line portal, (Bxbibit H-14, Exhibit H-16, Exhibit H-17.)
116. Phjrsicians are required to fill out the application fully and truthfully, and to attest

ander the pains and penalties of perjury that the information they have provided is true.
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On-line applications must be electronically signed before they can be submitted. (Bxhibit
H-19, Exhibit H-25, Purmont testimony.)

117, The application asks physicians to list their Massachusetts work sites. The
application provides a dtop-down menu of Massachusetts Hospitals. Physicians can also
add additional Massaohuseﬁs. work sites. Answers from a previoos application

_ prepopulate this field. (Exhibit H-19, Exhibit 125, Purmont testimony.)
- 118, The separate application instruction‘s state that a physician should list all work
gites in Massachugetts, incluéing privite offices and clinics. (Exhibit H-19.)

119. The applicatiqn asks physicians if they perform sﬁrgery in their Mas.sachus' elts
office. If the physician checks the yes box, another screon appears which refers the
physician to the Massachusetts Medical Socisty Office Based Surgery Guidelines and the

- instructions for completing tl:.Le applicéﬁon form. A link io the Glﬁdalinés is provided in
the instructions. Physicians are then required to indicate on the application whether the
surgefy they perform is classified as Level I, IT, or L. Ifa physician checks the no box
indicaﬁné that théy do not perform surgery in his office, this additional screen does not

1 appear. (Bxhibit H-19, Exhibit H-25, Purmont testimony.)
} 120. MMS?s Office Based Surgery Guidelines provide definitions for stirgery, office-

based surgery, major surgery, and minor surgery. The Guidelines classify office based

surgery in three levels by level of complexity, ranging from Level III - the most complex

and involving significant ancsthesia or other pain-blocking techniques -- to Level I,
which generally encompasses minor surgical procedures performed under topical or local

anesthesia. (Exhibit H-20, Putmont testimony.)
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121. The renewal application also asks physicians if they have been the subject of an

investigation by any governmental anthority, mcluding the Board or any other state’s

medical board, or a health care facility, group practice, employer or professional

association. If a physician answes yes to this question, they are required to submit an

explanation. (Exhibit H-19, Exhibit H-25, Purmont testimony.)

122.  Some of the fields in the on-line application are prepopulated with information

supplied by physicians in their previous applications. Fields that are prepopulated include

addresses, specialties, board certifications, drug Tegistration numbers, out-of-state

Jicenses, and previously-reported worlk sites, The questions regarding office-based

surgery and the existence of investigations are not pre-populated. (Purmont testimony.)

123. Physicians do sometimes make errors in filling out their applications. Any error

made prior to sigzﬁng and submitting the application can be cormected easily. Once an

application has been signed and submitted, it cannot be amended on-line, (Purmont
testimony.)
124. ‘When an application is completed and submitted on-line, the physician’s license

is antomatically renewed overnight, (Parmont testinony.)

125. Sometimes physicians answer no to a question about whether there have been any

investigations of them when the answer should be yes. The Board has an automated

process for checking a physician’s answers against its database, (Purmont testimony.)

126, ¥f a physician answets no to the question concerning investigations and the Board

is aware that there was or is an investigation, the Board will contact the physician,

provide the information it has on hand, and ask the physicien to correct the form, If the

complaint is current and outstanding, a parategal at the Board checks with the Board’s
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enforcement division to see if the physician knows about the investigation and, if not,
nothing further is done with regard to the application af that time. If the enforcement
division indicates that the physician does know abéut the complaint, the licensing
paralegal contacts the physician. When the Board contacts the physician to request a
‘correction, the Board lists the apen complaint, provides a copy of the licensing
application that the physician has already completed, and asks that the physician fill out a
Form R which asks for additioﬁai information regarding the claim, The physician wouald
then typically correct the license application, initial and date the changes, fill out the
Form R, and return all of the ‘fox:;ns to the Board. (Exhibit H-14, Purmont testimony.) |

127. On July 29, 2013, Dr. Welfer submitted a license renewal application. He
incorrectly answered no to the question about investigations. A complaint against him
had been filed with the Board in 2012 but was unsubstantiated and closed. The complaint
was unrelated to Dr. Welter’s hair restoration practice. The Board sent Dr. Welter a letter
the next day, on July 30, 2013, asking him to correct his answer and ﬁll out tﬁe Form R.
Yo complied. (Bxhibit H-14, Exhibit H-15, Welter testimony.) |

128. On July 18, 2017, Dr. Welter also answered “no™ on his renewal application when
asked if he was the subject of an investigation. The answer to the' question should have
been “yes.” The Board notified Dr. Wclter about the complaint from Patient A in 2016,
and he had received a request for patient records that spring. The Board did not send Dr.
Welter a letier as it did in 2013 offering him the opportunity to correct his 2017
misstatement about complaints filed, (Exhibit H-1, Bxhibit X-9, Exhibit H-17, Welter

testimony, Purmont testimony, Dye testimony.)
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129. Pr. W:alter testified that he didn’t know why the Board would ask him for
information on an investigation that it already possessed, and pointed out that he could
not ﬁava been trying to hide the investigation from the Board because the Board was the
entity conducting the inguiry. He did aclmolwledge that the answer to the questioﬁ about
investigations should have been yes, and stated that although he is sure he would have
reviewed the application before he signed it, he believes that it would be easy for him to
miss something and that is what he thought had happened. (Welter testimony.)

130. In his 2013 lcense renewal application, Dr. Welter listed Morton Hospital and

- Medical Center :as his work site. Dr. Welter wasg also working at the time at another
Ttistan Medical office m Raynham. Dr. Welter listed the Raynham office as his business

" address on the renewal application. Tristan Medical was headquartered at that tine in
Raynham. (Exhibit H-14, Weﬁer’ testimony.) .

131. Tn his July 2015 license renewal application. Dr. Welter again listed Morton.
Hospital and Medical Center ag his work site although he was now working at two
additional Tristan Medical locations: Rayuham and North Atﬂeboro. Dr. Welter
continued to list the Raynham location as his business address. The .20 15 renewal
application made no reference to North Aitleboro. (E}dﬁbit H-16, Welter festimony.)

132. Ty his July 2017 license renewal application, Dr. Welter again listed Morton
Hospital and Medical Center as his work site although he was also working at the North
Attleboro office of Tristan Medical, Dr, Welter chan-ged his business address from
ii{aynham to North Attleboro becanse this was the new headgnarters address, e was no

longer regularly Working in the Raynham office. (Exhibit H-17, Welter testimony.)

-
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133, Despite not listing all of his work locations in the appropriate fields on his
renewal applications, Dr. Welter did not éttempt to hide his work locations from the
Board. On his July 2013 renewal application, Dr. Welter listed his Raynham work
location as his business address. In Sepfember of 2013, Dr. Welter wrote to the Board fo
offer to be a workplace monitor for a doctor in a probation agreement. Dr. Welter offered
the Noxth Attleboto office as the location for this work and the letterhead address
reflected Dr. Welter’s Raynhat;l office. On the next renewal api)lication in 2015, Dr. |
Welter left his answers about work locations unchanged from 2013, ciespite his letter to
the Board offering to monitor a physician at his North Attlebozo office. In 2017, he

. ;:hanged his business address to North Attleboro, which reflected the fact that he was
working in North Attleboro although he continued to list oply Morton Hospital and
Medical Center as his worl location. Dr. Welier testified that because the application
questi(;n regarding work sites had a drop down menu for hospitals but not for anything
else, he assumed that he was supposed to report his hospital affiliation worksites. He
stated that- he did not intentionally disregard the separate application instructions which
clarified that the question was asking doctors to report all work locations. (Exhibit H-14,
'Exhibit 11-16, Exhibit H-17, Exhibit [-19, Exhibit H-25, Exhibit H-26, Welter
testimony.) .

‘134, | Tn his 2013 lcense renewal application, Dr, Weltet answered yes to the question
asking if he 'Was performing in-office surgery. On the 2015 renewal application, Dr.
‘Welter changed his answer to that question to no. He also answered the office surgery

question 1o on his 2017 renewal application. (Bxhibit F-14, Exhibit H-16, Bxhibit H-17.)
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135, At the time of his 2015 and 2017 applications, Dr. Welter’s hair restoration

practice had changed considerably from his préctice in 2013. Dr. Welter had moved

away from doing strip surgery which requites a scalpel, a long ineision, and two layers of

sutures fo reattach the hair styip. Dr. Welter’s practice had largely {ransitioned to the FUE

procedure Whicﬁ entails shallow scoring of the scalp. Dr. Welter did not regard FUE as
strgery because it is so minimally invasive. Dr. Welter testified that the question on the
appli-cation asked if he was performing surgery, and he answered the question no because
he believed that the FUE procedure was ﬁot really surgical. Because he answered the
question no, no further scll:een appeared which referenced the MMS guidelines. Dr.
Welier distinguished between the definition of surgery, which he did not believe included

FUE, and the MMS definitions applicable to Levels I, IT, and 1l office-based surgery

" which focus on the level of anesthesia used in suigical procedures. He stated that he was

not trying to hide what he was doing from the Board. He conceded that at 2 2019 hearing
before the Board, he analogized the FUE extraction procedure to a punch biopsy, but
explained that he was— trying to explain the hair procedure in ferms that the doctors on the
Board would understand, [e did not agree that the two were equivalent. (Exhibit H-16,
Exhibit FI-17, Bxhibit H-20, Exhibit H-24, Welter testimony.)

Reputation in the Community

136. Father David Costa, & Catholic priest, has known Dr, Welter for approximately 14

years. Father Costa was the director of the school that many of Dr. Welter’s children
attended. He also served as a priest at Dr. Welter’s parish. Dr. Welter was a regular
participant in the life of the church, He also was active as a parent volunteet at the school

through coaching sports, attending social activities, and helping with fondraising. Dr.
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Welter also participated in efforts fo establish a foundation to serve the needs of people of
few means, Father Costa regatds Dr, Welter as a truthful individual and believes that Dr.

Welter has a reputation in the church community for honesty, (Costa testimony.)

Discussion
In this proceeding the Poard has the burden of proving, by a preponderance of evidence,
the allegations set forth in 1ts Statement of Allegations. Craven v. State Ethics Committee, ‘390
Mass. 191, 454 N.B.2d 47} (1983). After a thorough review of all of the evidence in this case,
including an assessment of the credibility ofall of the witnesses, I have concluded that the Board
has met its burden of proving by a prepondetance of the evidence its allegations with regard to

false advertising on New England Hair’s website and deceptive conduct of New England Hair’s

practice that enabled_: Tan to present himself as a licensed physician, but has not metits burden of

proving the allegations related fo Improper delegation of medical services to Tan, frandulent
filing of license renewal applications, or creation and maintenance of false medical records.

1. Allegations of False Advertising on New England Hair’s Website

The Board charges fhat Dr. Welter made false and deceptive statements on New England

Hair's website in violation of 243 Code Mass. Regs. § 2.07(11)(a). That regulation provides:

A full licensee engaged in the practice of medicine may advertise

for patients by means which are in the public interest. Advestising

that 1 not in the public interest mcludes the following:

1. Advertising that is false, deceptive, or misleading ...
‘The patties disagree over how this regulation should be interpreted. The Board urges that the
regulation is plain on its face, that a physician may not include in advertising statements that are

false, i.e. untiue; deceptive, i.e., tending to cause someone {0 accept as true what is false; or

misleading, i.e., leading in a wrong direction or info 2 misiaken action, Dr. Welter, on the other
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hand, argues that the test for evaluating whether a claim is false, deceptive, or misleading
requives more than dn analysis of whether the claims ate, indeed, false, deceptive, or misleading.
He arpues that case law requites the consideration of other el'ements, namely an analysis of
whether he acted with knowledge and intent to deceive, whether the false statement was material,
whether that statement induced another party to rely on it, and wheﬂl'er the reliance was to the
party’s detriment. As support for his argument, Dr. Welter cites.Refsman v, KPMG Peat
Marwick LLP, 57 Mass, App. Ct. 100, 108, 787 N.E.2d. 1060, 1066 (2003); Von Schonay-
Riedweg v. Rothschild ;RcmkAG, 95 Mass. App. Ct. 471, 497, 128 N.E.3d 96,118 (2019); and
Bern Unlimited Tnc. v, Burton Corp., 25 F.Supp.3d 170 (D. Mass. 2019).

The appropriaté standard for interpreting a regulation is to apply the clear n‘leaning of the
regulation’s words unless doing so would lead to an illogical result, Massachusetts Fine Wine &
Spirits, LLCv. Alcoholic Beverages Control Commission, 482 Mass. 683, 687, 126 N.E.3d 570,
975 (2019). The case law cited by Dr Welter is inapposite: these cases address claims of
common law fraud or claims brought under other statntes.” Dr. Welter has given no reason why I
should depatt from the well-established rule of regulatory construction, nor has he provided any
support for his claim that additional elements, not present in the regulatory language, should be
imported into the regulation’s meaning. Accordingly, I analyze the language of New England

Hair’s website against the regulatory requirement that it not be false, deceptive or misleading.

.243 Code Mass. Regs. § 2.07(11)(2).

New England Hair’s website repeatedly used the terms doctors and surgeons throughout.

New England Hair had only one licensed doctor or surgeon on staff, Dr. Welter. The recutzent

* Refsman (claims for frand, negligent misrepresentation, and violations of G.L. ¢, 93A); Von Schonau-Riedweg
(claims for common law fraud, violations of Massachusetts securities laws, and violations of G.L. . 93A.); Bern
Unlimited Ine. (clais for violations of the Lanham Act, 15 U.8.C. §1125()).
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use of the plural —which would lead the reader to believe that there were multiple licensed
physicians at New England Hair when there was, in actuality, only one — was, at best,
misleading. Dr. Welter attempted to justify his decision to use the plural by test‘ifying that it had
always beén his intent to hire adaitional doctors, and his website language merely reflected his
future intent. I did not find his testimony on this point convincing. Although I do believe that
* D, Welter had aspirations to build a larger business, he did not hire additional licensed
physicians to work at New England Hair for many years after he started the business and the
website went live, and there was‘ no evidence that he attempted to do so.

The inappmpriaténess of uging the plural was compounded by the presence of Clark
Tan’s name and biography on the ﬁebsite! Ttis pdssible that a website might not be misleading
ifit x;eferred ta doctors and surgeons in the plural bui; Hsted only one individnal who could
possibly fill that role. That was not the ca-se here. New England Hair’s website set the stage for
muli_:ipie physicians by using the plural throughout, and then populated its cast with Dr. Welter
and Clatk Tan. Tan was repeatedly referred to as Dr. Tan, and he and Dr. Welter were ﬁzﬁred E
together throughout the website as the doctors whom New Bngland Hair employed. The website
placed “Dr. Tan” on the same level as Dr. Welter and implied that he was a licensed physician.,
This was false and deceptive. Further, the website obscured the fact that Tan was trained only in
the Philippines and not in the United States. Although the descripti.on of Tan’s qualifications
may have been technically acourate, even a careful reader might conclude that the Bast Avenne
Medical Center, with its generic English name, is in the United States. Overseas training is not,
:'m itself objectionable: there ate many foreign-trained physicians who are licensed to practice
medicine in Massachusetts, In Tan’s case, however, he had no medical training in the United

States, and because of this Tan was not eligible to be Heensed in Massachusetts. Concealing or
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obfuscating the fact that Tan lacked U.S. training prevented readers from understanding that the
reference fo “doctors” and “surgeons” could not include Tan. The failure to make this disclosure,
coupled with the repeated references to Tan as a doctor in tandem with Dr. Welter, was deceptive
and misleading. | |

The website’s misdirection was not limited to the ﬁumber of physicians and the status of
Clark Tan. Xt also falsely i:mﬁ]ied that Dr. Welter was board—ceﬁiﬁed in surgery or plastic surgery
by stating that Dr. Welter was, as New England Hair’s founder and chief sﬁrgeon, “board
certified, trained and licensed to perform hair restoration procedures...” Dr. Weltgr is board
certiﬁed, but that certiﬁpation is in family medicine; the website did not disclose this fact.
(Binding 9.)‘ Dr, Welter attempted to justify the sentence by resorting to a grammatical
argument, He claimed that the use of a comma after the words board certified disconnected them
from the rémaining sentence. Although each element of the sentence is true by itself— Dr,
Welter is bpard certified, he is trained in hair restoration procedures, and he does possess the
appro;;riate licensure to do those pr_ooedures —together the adjectives describing Dx. Welter
convey the message that Dr. Welter is board-certified in hair restoration techniques, either as a
Surgeon or as 4 plastic. sufgeon. This is false, misleading, and deceptive.

T conclude that Dr. Wcl’ter violated 243 Code Mass. Regg. § 2.07(11)(a) by publishing on
New England Héix’s website references fo mu_Itiple doctors and surgeons, by misrepresenting the
role and qualifications of Clark Tan, and by misrepresenting Dr. Welter’s own qualifications to
imply that he was boarduceﬁiﬁed in an area that -hé was not. Upon learning that the Board
beliéved his website to be deceptive, Dr. Welter did remove all references o Cléﬂc Tan, He did

not change his own biography, but the record does not reveal whether, prior to the issnance of
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the Statement of Allegations, he knew that the Board had concluded that the reference to his

board certification was misleading,

- IL Allegations of Engaging in Conduct Having thc; Capacity to Deceive or Defiaud
The Board charges that Dr. Welter engaged in conduct at his medical practice that had the
capacity to deceive or defraud in violation of 243 Code Mass. Regs. § 1.03 (5)(@)10. In the
Statement of Allegations, the Board states that Dr Welter facilitated 1;he impressio;n that Tan was
a. licensed physician, deceiving patients by permitting Tan to cﬁsﬁcmingte business cards
-displ'arying the words Clatk Tan, M.D. and using consent forms that referred to associate doctors
when there were ﬁo associate dootors and contained the statement that hair density measurements
were taken by a doctor. The Board further alleged tﬁat Patients A and B were misled by Tan’s
email signature as Clark Tan, MD. and by Tan;s email statements that consultations were done
by a doctor.
* The Board presented no evidence that Dr. Welter knew or approved of the content of

Tan’s email. On the other hand, the evidence is plain that Dr. Welter knew that Tan possessed
business eards imprinted with Clark Tan, M.D, and that Tan gave them to prospective patients.
Had Dr. Welter made clear to his patients that Tan was not practicing at New England Hait as a
physician but was instead employed as & ‘non—professional assistant, the existence of these

- business cards would be less troubling, Tan had g.raduated from medical school and had a

rightful claim to the degree of Medical Doctor. Unfortunately, rather than clarifying, Dr. Welter
further contributed to the misperception by publicly calling Tan “Dr. Tan” and allowing his staff
to do so as well. Dr. Welter also permitied consent forms to be used at New Engiand Hgir that
stated that hair density measmeﬁents were taken by a doctor (a task performed by Tan), and that

associate doctors might assist Dr. Welter in the procedures. Taken together, the practice of
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calling Tan “Dr. Tan,” the language in the consent forms, and Tan’s business cards all created
the false impression that Tan was a licensed physician,

Dr. Weiter.maintained at the hearing that there was no deception because Tan was
actually a doctor, In so arguing, he .persisted in his approach that statements should be analyzed
literally and without context. Thisisa facile argument. Patipnts A and B both conclueded
erronéously that Tan was employed at New England Heir as a licensed physician. They reached
fhis conclusion based on information they found on the website and on the way in which Tan

| was presented to them at the practice. As medical doctors, Patients A and B were more
sophisticated than the average patie.r.Lt in the ty‘pes of providers that populate medical practices.
Nevertheless, they believed that Tan was an asso ciate doctor of Dr. Welter’s who was licensed to

practice in Massachusetts.

I conclude, based on the evidence adduced concerning Tan’s business card, the consent
forms, an& the conduct of the office staff, that Dr. Welter’s actions created a false and misleading
impression conbeming Tan’s Jicensute status and that Dr, Welter was practicing medicine in a |
fashion that ha_d the capacity to deceive his i}aﬁents in violation of 243 Code Mass. Regs.
§1.03(5)(a)10.

I Allegations of Emproper Delegation of Medical Services to Tan

The Board’s most sericus allegation against Dr. Welter is that he improperly delegated
medical sexvices to Tan in 1_:hé treatment of patients A, B, and C, and that Dr, Welter pennitteci,
aided, and abetted Tan, as an unlicensed person, to perform activities that requited a license fo
practice medicine.

| The hair restoration procedures for Patients A, B, and C took place in 2015, 2016, and,

2017, resp ectivély. Then, as now, the Board’s regulations defined the practice of medicine as
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. including the action of an individual who presents himself to the public with. the initials M.D.

comnected with his name, and who also “assumes responsibility for another person’s physical or
mental wellbeing...” 243 Code Mass. Regs. § 2.01(4). Then, but not now, the Board’s
regulations permitted a physician to delegate certain medical services to an unlicensed person.”
Prios to 2019, 243 Code Mass. Regs. § 2.07(4) provided as follows:

Delegation of Medical Services: A full licensee may permit a skilled

professional or non-professional assistant to perform servicesina

mannet consistent with accepted medical standards and appropriafe to

the assistant’s skill. The full licensee is responsible for the medical

services delegated to a skilled professional or non-professional assistant.

Nothing in 243 CMR 2.07(4) shall be construed as permitting an

unauthorized person ta perform activities tequiring a license fo practice

medicine. A full licensee shall not knowingly permit, aid or abet the

unlawful practice of medicine by an unauthorized person pursuant to

M.GL. c. 112, § 9A, M.G.L. . 112, § 61 and 243 CMR_1.05(6).
The Board acknowledges that the above-guoted regulation, which ‘was in effect when Patient A,
B, and C were treated by New England Hair, is controlling in this case and that the later-
amended regulation, set out in the footnote, does not apply. The question thus presented by Dr.
Welter’s and Tan’s relationship is whether Dr. ‘Welter’s delegation of services to Tan with regard
to Patients A, B, and C was permissible under the delegation regulation or conversely whether
Tan impermissibly engaged in the practice of medicine. .

Patient 4
Patient A was seen by Dr. Welter for her initial consultation, He performed a physical

exanmination and documented it in her medical record. They discussed various treatment options,

3 The Board amended the regulation in 2019 to forbid any delegation of medical gervices. The new, amended
regulation reads; “Delegation of Medical Services: There shall be no delegation of medical services to an individual
who s not licensed to perform those services in Massachusetts. Nothing in 243 CMR 2,07(4) shall be constrized as.
permitting an unauthorized person to perform activities requiring a license to practice medicine. A fuil licensee who
knowingly permits, aids or abets the unlawiul practice of medicine by an unanthotized person is subject to discipline
pursuant to M.G.L. c. 112, 5. 5, and 243 CMR. 1.05(6).”
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including the medication options. ‘At the time of her consultation, Patient A told Dr, Welter that
she was not interested in medication, and he told her that he would preauthorize a prescription -
for her so that she could have the medication if she changed her mind. Patient A. chose to |
proceed with the PRP proc.:edura.

The PRP procedure involved three components: a blood draw, spinning of that blood ina
' centrifuge o separate out various components, and a series of injections just below the surface of
the sldin to numb the area and to place the enriched plasma. Although Dr. Welter W'as present in
the office when. Patient A retorned for hgr PRP procedure, Tan handled all of it, assisted by
physician assistant DesJardins Pennie. As a physician assistant, Pennie was qualified to supervise
injections and blood draws. The Board attempted fo cast doubt on Pepnie’s participation in the
procedure. Pennie testified that she could not have done the PRP blood draw because she hay
never drawn blood. However, Pennie agreed that she did observe some PRP procedures an&
ﬂﬁough she did not remember Patient A, she conceded that her {ailure to remember Patient A
did not mean that she did not obsexve or assist in Patient A’s procedure. There is no evidence in
tixe record that Pennie’s encoumnter note reflecting that she was present at Patient A’s procedure
was improperly or fraudulently entered into Athena, and I credit the medical record over’
Pennic’s memoty. I also credit Patient A’s specific memory that Tan and a female health
provider performed her PRP procedure.

After the procedure, Patient A told Tan that she had changed her mind and wanted to tty
finasteride, the medication that she aJ'nd Dr. Welter had previously discussed at her consult in

March. Tan or other members of Dr. Welter’sl staff let him know, and Dr. Welter authorized the

prescription through Athena,
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Several days after Patient A began taking the finasteride, she developed a rash. She did
not seek treatment at New England Hair but went instead to an urgent cate clinic. She was
advised to stop taking the drug and her rash subsided. At some point thereafier, Patient A called

New England Hair to advise the practice that she had déveloped a rash and that she had stopped

taking finasteride. There is no record that she received any treatment or medical advice from
a.uyoﬁe at New England Hair about what may or may not have been a drug reaction.

Patient A returned for three follow-up visits with Tan dﬁring which they discussed th;:
results of her PRP procedure aﬁd the products she was using to support haix gr_owth. There is nc;
evidence in the record that Tan ever performed a physical examination on Patient A. Afthe
seclond follow-up appointment, Tan noted that Patient A “will fry oral finasteride again.” At the
third appoﬁlﬁnent, Tam wrote that Patient A tHought she had a reaction to the finasteride when
she was exposed to sunlight. There is no evidence in the record that Patient A received any
treatment or sought medical advice from anyone at New England Hair about what may or may
not have been a second reaction to finasteride, - Dr. Welter reviewed all of Tan’s notes and sigﬁed |
off on them. -

The evidence in the record supports the conclusion that Dr. Welter, not Tan, medically
evaluated Patient A and authorized any prasér-iptions. Dr. Welter testified v;fithout rebuttal from
any witness or other evidence in the record that Tan possessed the training and skill to perform
Patient A’s PRP procedure. Dr, Welter’s testimony was based on his years of experience
oﬁserving Tan assisting and conducting PRP procedures, and Dr. Welter’s testimony was
credible on this point. The Board produced no evidence that drawing blood, spinning blood, and
giving injections requites a license to practice medicine; to the contrary, the testimony from the

medical witnesses indicated that these tasks are routinely delegated to medical assistants.
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Additionally, the presence of Déslardins Pennie during this procedure places a physician
assistanf, qualified to supervise blood draws and injections, in the room. Finally, the Board made
rouch in its post-hearing brief of Tan’s nofe from the second follow-up appointment that E;aﬁent
A, wopld try finasteride again. The Board argued that this note established that Tan bad strayed
mtb practicing mpdicine b}r counseling Patient A with regard to meéications. This one sentence
fragment is too slender a thread to support this allegation. The Board hés no evidence that Tan
was ﬁfﬁrmaﬁvely advising Patient A to take certain medications. Patient A did not testify that

| ‘Tan did so, and the medical record does not establish this. Ev.en if Tan did suggest that Patient A
. might again. n'y.ﬁnasteride, the Board has produced no evidence that he did so without the
supervision of Dr: Welier.

The Bdard has the burden of proving by a preponderance of the evidence that Dr. Welter
improperly delegated medical services o Tan in the care of Patient A and that he allowed Tan to
assume responsibility for Patient A’s physical wellbeing. It has not done so.

Patient B | |

Patient B’s experience at New England Hair was in some ways the revetse of Patient A’s.
Patient B’s consult took place with' Tan, not Dr. Weltex, but his procedure was done by both Dr.
Welter and Tan.

Dr. Welter tesiified without contradiction that hair loss in male patients differs from hair
loss in female patients and, consequently, a physical examination to rulc:: éut medical reasons for
~ hair loss is necessary for females but usually unnecessary for males. Patient B’s consult with Tan
did not invelve a physical examination. Tan reviewed Patient’s B’s concerns about his beard and |
verified that the sparseness that Patient B disliked \Ivas not of recent vintage but had always been

present. Dr. Welter testified that understanding the history of a male patient’s complaint allowed
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him to judge whether medical follow-up was neoessary. In Patient B’s case, Tan’s note that the
problem had persisted throughout Patient B's adult life indicated to Dz, Welter that an underlying
medioal problem did not exist.

During the consult, Tan reviewed the treatment options that New England Hair could
ptovide fo Patient B, assessed the density of Pa1;ie11t B’s beard and hair, took pictures, and did
some preliminary calculations to arrive ét a cost estimate. Dr. Welter aﬁd medical assistant Jenmwy
~ Moore both testified thaf these sorts of consultations are handled in c;ther hair restoration
practices by salespeople who have no formal medical training. The Board produced no evidence
1o the conirary. .

When Patient B returned for his pracedure, Tan reviewed the consent form with Patient B
first, and Dr. Welter reviewed the procedure again with Patient B while Dr, Welter’s assistant
.shaved the donor art;:as on Patient B’s head, Dr. Welter also bﬂeﬂf assessed Patient B’s physical
health prior to the start of the procedure, Over the next ten hours, Dr. Welter and Tan worked
to geﬂler; assisted by a medical assistant Brack, to perform Patient B’s procedure. Patient B’s
lack of familiarity with the various te;sks required during his FUE procedure led him to conclude,
erroneously, that Dr. Welter was involved in his procedure only during the time that Dr. Welter
-was physically present in the room. However, the weight of the evidence is that Dr. _Wel’ter .
divided his time dﬁring the ten-hour procedure between being present in the room with Patient B
and splitting and preparing hair follicles in a nearby procedure room.

Dr, Welter testified without rebuttal from any witness or other eviden'ce in ﬂ'le record that
Tan possessed the training and skill fo perform the extractions and implantations duting Patient
B’s procedure. Dr. Welter’s testimony was based on his experience obsexving Tan assisting and

conducting these procedures, and Dr. Welter’s testimony was credible o this point. Dr. Welter
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also testified, as did medical assistant Jenny Moore, that hair exfraction and re-implantations in
Massachusetts are tasks typically performed by medical assistants.

The Board produced no evicience that Tan’s wotk during Patient B’s consult required a
Ticense fo practice medicine, and the‘testimony from other ﬁitn_esses established that these
consults ére frequently performed by non-medical salespeople in other hair restoration practices.
Additionally, the Board produced no evidence that the activities performed by Tan during Patient
B’s FUE procedure requite a licenss fo practice medicine; to the contrary, the testimony from the
medical witnesses indicated that these tasks are routinely perfoﬁned by medical assistants.
Finally, Dr. Welter was involved with the entirety of Patient B’s FUE procedure and available to -
. provide whatever supervision may have been needed.

The Board had the burden of proving by a preponderance of the evidence that Dr. Welter
impropetly delegated medical services to Tan in the care of Patient B and that Tan assumed
responsibility for Patient B’s physical Wellbeixig. It has not done s0.

Patient C

Patient C first consulted Dr. Welter regarding hair loss concerns in October 2017.
Following that consult and a consultation with pla.stic surgeon Dr. Kobli at Regeneris Medical,
Patient C decided to undergo two hair treatment procedures (PRP and SVF) and one body
contouring procedure (Vaser Liposuction) on the same day at New England Ha.ir’s offices.

From the statement of allegations and the testimony of its witness Susan Dye, it is
apparent that the Board believed that the SVF procedure and the Vaser Liposuction procedure
were one and the same, The Board allé ged that Dr. Welter told Patient C that he and his staff
were highly experienced in performing SVE. Dr. Welter replied in his answer, and affirmed in

his testimony, that he and his staff were, in fact, highly experienced in that procedure. There is
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no evidence fo the contrary in the record. Dr. Welter explained that although he had some |
experience with Vaser Liposuction; it was a technique that he was acquiring expertise in, and for
that réason he hired Dr. Kohli to offer this service.

The Board also alleged that Tan injected stem cells that had been harvested via
liposuction into Patient C’s scalp. Dr. Welter denied this allegation.

The Board did not present Patient C as a witness and offered Susan Dye’s testimony of

~ what Patient C had told her about his procedures at New England Hair during her one telephone

interview with him. I allowed Inspector Dye to testify to those portions of her conversation with
Patient C that were corroborated by Patient C°s medical record, but nc;’r to any other portions of
the conversation that werd offered for the truth of the matter asserted. Although hearsay evidence
can be admissible in adjudicétory proceedings, the Board here aftempted to use one witness to
gstablish facts asserted by another witness whose credibility or recall could not be challenged.
The facts that the Board sought to establish through Dye’s testimony were central to its
allegations against Dr. Welter regarding the care of Patient C. Dye’s testimony about what
Patient C said in a telephone interview, unverified and not subjéct to any kind of crédibility
testing, is not the sort of evidence on which reasonable people would rely in the conduct of
serious affaits. G.L. ¢, 304, § 11, Accordingly, this testimony was excluded from evidence.

Inspector Dye was confused about what sort of hair pro_c,;:durég Ifatient C had undergone.
She testified that ;he did not have any familiaity wifch PRP ar SVF, and at one point stated that
she believed that Patient C had sndergone some kind of a hair fransplant. She later conceded that
the procedures that Patient C’s medical record reflected — PRP and SVF — and which she had

heard described at the hearing, did not involve transplanting any hair. I did not find Inspector
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Dye’s testimony 1o hé probative on the question of what Patient C experienced at New England
Hair,

Additionally, Patient C’s credi’;)ility appears doubtfol, given his refusal to come to thé
Board’s offices for an int-erview, s refusal to testify at this proceediﬂg, his ability to access
confidential malpractice insurance information which should have been kept from him, and the
threats he made to Dr. Welter about malpractice actions and media exposure, There is nothing in
the record to substantiate. Patient C’s text message that an investigation was pending at a local
police department and at the Attorney General’s office, and Inspector Dye testified that she had
no Imowledge of any such inqtﬁry. Statements that Patient C made to Inspectﬁr Dye in their brief
interview were contradicted bsr the medical records; the Board should have taken notice of these
inconsistencies and should have proceeded with n-lore caution. T am troubled by the Board’s
reliance on this witness and the Board’s attempt to introduce his unswort and unreliable
narrative through Investigator Dye. '

Patient C's medical record reﬂec‘ts that he did undergo three plocedmes at New Fngland
Hair. The SVF and Vaser contouring were done by Dr. Welter and Dr. Kohh and the PRP was
done by Dr. Welter, assisted by Devin Fortier. The medical record lists Tan along with two other
individuals as assistants in the Vaser and SYF procedure, but Dr; Welter credibly testified that
Tan’s role was limited to setting up the room. There was no evidence to the contrary other than
Patient C’s unsworn and unsubstantiated staterment which I do not credit, Patient (’s medical
record for the PRP procedure lists Dr. Welter and Devin Foﬁier as the surgical team, There is no
mention of Tan. Dr. Welter testified that Tan soribed this procedure, but did not parficipate in. it

Again, 1 found Dr. Welter credible on this point, and there was no evidence to the contrary:
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Tt was the Boatd’s burden to establish that Dr. Welter improperly delegated medical
services to Tan. The Board did not establish that Tan provided any ﬁledical services to Patient
C., Accordingly, the Boaxlfd has not caa:riéd its burden of proving that Dr. Welter improperly
delegated medical services to Tan in the care of Patient C or that Tan assumed responsibility for
Patient C’s physical well-being.

IV.- Allegations of False Statements in Medjcal Records

The Board’s regulations provide, af 243 Code Mass. Regs. § 2.07(13)(»), that a licensed
physician shall “maintain a medical record for each patient that is complete, tin_zeiy, legible, and
adequate to enable the licensee or an‘y other health care provider to provide proper diagnosis and
treatment.” In the Statement of Allegaﬁoris, the Board identified two medical record entries for
New England Hair’s records that it viewed as false and failing to meet this standard. In Patient
A’s medical record, Dr. Welter is identified as the surgeon for Patient A’s PRP procedure and
Tan as the “first assist,” and in Paﬁent B’s medical record, Dr. Welter is identified as the surgeon
for Patient B’s FUE procedure and Tan as an agsistant, During the hearing, the Board took issue
with the fact that sorﬁe of the notes in Paﬁent A’s and Patient B’s medical records were undated
and unsigned. After the hearing, the Board in its post-hearing brief also challenged Dy, Welter’s
signature on Patient A’s and Patient ﬁ’s consent forms. Regarding Patient A’s consent form, the
Boatd argued that Dr, Welter should not have signed the form on the day of Patient A’s
procedure because he did not review the form with her on that date. Regarding Patient B’s
consent form, the Board c]iaﬁenged Dr. Welter’s testimony that he had reviewed the form at all
with Patient B.

There is no dispute that Patient A’s medical records do identify Dr. Welter as the surgeon

for the PRP procedure, and thero is further no dispute that Dr. Welter did not participate in any
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significant way in that ﬁrocedure. Dr. Wélter testified that he r;ignecl the record ag the surgeon
who was responsible for supervising Tan’s work. The Board offered no evidence that this
practice violated accepted medical pracﬁce or record-keeping standards.

There is also no dispute that Patient B’s medical records identify Dr, Welter as thé-
surgeon for the FUE procedure, and that Tan and Brock are identified as assistants. Dt Welter,
Tan, and Brock all participated in Patient B’s procedure. The Board offered tio evidence that
these notaﬁons were inaccurate or violated accepted medical practice or record-keeping
standards.

The medical records of Patients A and B each contain some entries that are undated and
unsigned. _Thé Board offered no evidence that this practice violated accepted medical practice or
1‘ecord~k§eping standards.

Dr. Welter admits that he signed the gonsent form for Patient A on the date of her

" procedure. The evidence established that be reviewed the form and the procedure with her three
months prior at her consultation, Dr. Welter’s signature on the cons;enf form attested to the fact
that he had explained and reviewed its relevan't information to Patient A. The Board offered no
evidence that Dr. Welter’s signing this form, three months after he had explained and reviewed -
its contents with Patient A, violated accepted medical practice or record-keeping standards,

I have found tﬁat Dy. Welter reviewed the consent form with Patierﬁ: B on the date of his
proceciure. Dr, Welter’s signing it on that date is thus nnremarkable.

The Board has not carried its burden of proving that Dr. Welter created false records or

that Patient A and Patient B’s.medical records wete not mainiained in accordance with 243 Code

Mass. Regs. § 2,07(13)(=2).

49




V. Allegations of Fraud in Dr, Welter’s Renewal of Medical Licenses

Léstly, the Board charges that Dr. Welter committed frand in his license rer.xewal
applications. Tt was the Board’s burden to prove not only that Dr, Welter submitted incotrect
. information, but that in so doing he acted with intent to defraud, The Board charges that Dr.
Welter committed fraud in three areas; failure to disclose all of his work iocations, failure fo
dis;ﬁose a pending Boar?l investigatioﬁ, and failure to reveal that he was perfonnipg office-based
SUrgery. |

There is no factual dispute that Dr, Welter faﬂed fo disciose all of his work Iocations;
listing only his oxiginal office af the Moﬁon Hospital Medical Center on his 2013, 2015, and
2017 renewal applications. Dr, Welter also conceded that he failed to disclose, on his 2017
renewal application, the investigation that is the subject of this appeal.

With. regard to the Board’s claim that Dr, Welter should have stated that he was
performing office-based surgery on his 2015 and 2017 renewal applications, Dr, Welter testified
that he did not believe that FUE fell within the definition of surgery. The Board offered no
expert testimony to the contrary. Although the Board placed in evidence MMS’s guidelines that
contain its definition of surgety, the Board did not provide this forum with an expert competent
to interpret those guidelines a.nd counter Dr. Welter’s testimony. Accordingly, the Board did not
prove that Dr, Welter’s negative answer to the question about office-based surgery was false.

The Boarci argues that the fact that Dr. Welter made errors in submitting his application is
enough 1o establish that Dr. Welter acted with intent to defrand, citing Fisch v. Board of
Registration in Medicine, 437 Mass. 128, 139, 769 N.E.2d 1221, 1230 (2002) (“[f]rau;iulent
intent may be shown by proof that a party knowingly made a false statement and that the subject

of that statement was susceptible of actual knowledge.. No further proof of actual intent to
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deceive is required.”). But while fraudulent intent may be shown by evidence of a false
statement, it does not follow that proof of a false statement necessitates a conchision of
fraudulent intenf.

Here, the weight of the evidence is that Dr. Welter did not intend to deceive the Board
regarding his work Jocations or the existence of a pending investigaﬁon. With regard to worlk
locations, Dr. Welter testified that he thought that the question was asking him for his hospital
affiliations because only hospitals appéar in the drop-down menu, It is true that tﬁe separate
| application instructions state that a physician is to list afl of his work locations, but the question
on the face of the application does not make this clear. Dr, Welter’s testimony on this point is
bolstered by the evidence that he listed his primary work location as his business address on his
" renewal applications, and that he corresponded with the Board to offer his services as a
workplace monifor in a probation agreement at his North Attleboro ofﬁcé. Had he been
attempting to hide his work locations from the Board, he would not have engaged in this
behavior.. With regard to his failure to answer affirmatively the qﬁestion about investigafions, it

is illogical to conclude that Dr. Welter was trying to deceive the Boatrd about the existence of an

investigation that he knew the Board was conducting, It is more probable than not that Dr.
Welter’s explanation reflects the truth, that he simply made a mistake and did not catch it ‘when

he reviewed his document,

The Board has not met its burden of proving that Dr. Welter committed fraud in his

 liconso ronewal applications for 2013, 2015, and 2017,
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Conclusion

The Board carried its burden of proof that Dr. Welter engaged in false, misleading, and
deceptive adverising on his website for New England Fair from 2015 to 2017 in violation of
243 Code Mass. Regs. § 2.07(11)(a). |

The Board carried its burden of proof that Dr. Welter was practicing medicine ina
fashion that had the capacity to deceive his patients by creating a false and misteading
imprf.:ssion concerning Tan’s licensure status from 2015 to 2017 in violation of 243 Code Mass.
Regs. § 1.03(5)(&)10.

| The Boar;i has not cavried its burden of proving that Dr. Welter improperly delegated

medical setvices to Tan or aided and abetied Tan in the unlicenéed- practice of medicine in the
care of Patients A, B,orC.

‘The Board has not cartied it burden of proving that Dr. Welter maintained improper
medical records for Patients A or B. |

The Board has not carried its burden of proving that Dr. Welter engaged in fraud when he
renewed his medical license in Massachusetts in 2013, 2015, or 2017.

Mitigating Faciors

The following factors may mitigate dgainst sanctions the Board may seek to impose on
Dr, Welt*;f for his false advertising and the misleading conduct of his practice:
1. ‘When the Board’s concerns became known to Dz, Welter regarding New England
Hair’s website and before the Statemient of Allf,jgatic;ns issued, Dr. Welter changed
the website to delete all references to Tan and changed all the plural descriptors of

doctors and surgeons to single descriptors,

52




2. ©  In2017, when Dr. Welter became aware that the Board disagreed with his

interpretation of the delegation regulatic;n, Dr, Welter changed Tan’s job so that Tan .

would 1o longer have direct contact with patients. In so doing, he eliminated the
possibility that patients would be misled by the practice that Tan was an associate
licensed physician. He fnade th_is charige ptior to the iésuance of the Statement of
Allegations. |

3. Dr. Welter has no history of being disciplined by any academic institution, hospital,
or licensing board. ‘

4. Dr. Welter has a reputation for honesty and integrity in his church community.

Recommendation
I recommend that the Boatd, after considering the mitigating factors set out above,
impose appropriate discipline against Dr. Welter for false advertising and for practicing medicine

in a fashion that had the caﬁacity to mislead his patients regarding Tan’s licensure status,

DIVISION OF ADMINISTRATIVE LAW APPEALS

Kridtin M. Palace :
Administrative Magistrate

Dated: Blrao 2020
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