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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Department of Environmental Protection (the “Department”) issued a Superseding Order of Conditions (“SOC”) to Alfred Boyajian (the “Applicant”) in accordance with the Massachusetts Wetlands Protection Act, M.G.L. c. 131, § 40, on September 1, 2010.  Mark Hamacher (“Mr. Hamacher”) filed an appeal postmarked on September 29, 2010.  Pursuant to the Department’s wetlands regulations, a person with rights to appeal must file a notice of claim with the Office of Appeals and Dispute Resolution within ten days of the date the SOC is issued. 310 CMR 10.05(7)(j)2.a.  I issued a series of orders to the parties to determine whether there were grounds for tolling the ten day period, as urged by Mr. Hamacher.  I concluded that Mr. Hamacher’s appeal was not timely, there are no grounds for tolling the time period, and therefore, the appeal should be dismissed for lack of jurisdiction.  As an alternate ground, Mr. Hamacher had not demonstrated standing as a person aggrieved to bring this appeal, and therefore, I concluded that the appeal also should be dismissed for lack of standing.  310 CMR 10.05(7)(j)2.b.iii.  The Commissioner adopted my recommendations in a Final Decision.   

Mr. Hamacher requested reconsideration of the Final Decision.
  He stated as grounds an interest in awaiting the review of core samples that had been required by the Scituate Conservation Commission (the “Commission”), which could provide evidence of a barrier beach at the site.  The Applicant filed an opposition, arguing that the Request for Reconsideration was late, and even if it were timely, it should be denied because the core samples had already been submitted prior to the issuance of the Order of Conditions by the Commission.  The Department did not file a response to Mr. Hamacher’s motion for reconsideration.    

A motion for reconsideration must be timely filed within seven days of issuance of the Final Decision and may be granted only where a finding of fact or ruling of law is clearly erroneous.  310 CMR 1.01(14)(e).  Here, Mr. Hamacher’s filing was timely, as time periods of seven days or less are calculated by including only business days.  310 CMR 1.01(3)(c).   The Final Decision, however, dismissed the appeal on procedural grounds, for untimeliness and lack of standing.  Mr. Hamacher has not claimed that either ground was erroneous.  Therefore, his request for reconsideration may not be allowed.  In addition, the Applicant submitted with its opposition information that had been submitted to the Commission related to the core samples sought by Mr. Hamacher, indicating that the subsurface soils were not characteristic of dune deposits.  Although Mr. Hamacher was not able to pursue this appeal due to untimeliness of filing and lack of standing, or to pursue reconsideration due to these procedural defects, it appears that his concerns were indeed taken into account in the review of the project.  
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Pamela D. Harvey  

Presiding Officer 

           NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  
Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision on Reconsideration or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� The Motion for Reconsideration was sent to Department counsel, from whom the Case Administrator received a copy after the filing of an opposition alerted the office of Appeals and Dispute resolution to the existence of the Motion.  





