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RECOMMENDED FINAL DECISION ON RECONSIDERATION

On July 16, 2010, the Petitioners, a purported Ten Resident Group, moved for reconsideration of the Final Decision (or “FD”) issued by the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”).  The Final Decision adopted the Recommended Final Decision (“RFD”) issued on July 1, 2010.  

This is an appeal of a Reviewable Decision in a Wetlands Permit case.  The Petitioners challenge a May 5, 2010 Superseding Order of Conditions (“SOC”) that the Department’s Central Regional Office issued approving the Applicant’s, Joseph Daou, Trustee of JCJ Realty Trust, project to redevelop an existing parking lot and construct a gas station, convenience store, and three-bay vehicle service station (“Project”); the existing parking lot is in Buffer Zone to Bordering Vegetated Wetland (“BVW”).  The Property is owned or controlled by the Applicant.  The SOC affirmed the Sturbridge Conservation Commission’s Order of Conditions approving the Project, and was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40, and the Wetlands Regulations, 310 CMR 10.00 et seq.  

The primary gist of the claims that were alleged in this appeal is that the SOC included insufficient conditions to prevent stormwater runoff from transporting oil and hazardous materials used at the site to the BVW, allegedly in noncompliance with 310 CMR 10.05(6)(k)(1), 310 CMR 10.05(6)(k)(5), and 310 CMR 10.05(6)(k)(7).  The appeal was dismissed for lack of jurisdiction and standing because the Petitioners did not have the requisite ten residents at the inception of the appeal.  

STANDARD OF REVIEW

To succeed on a motion for reconsideration, the Petitioners must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


I have reviewed the Motion for Reconsideration and the Applicant’s and Department’s separate Oppositions to the Motion for Reconsideration.  For the reasons stated by the Applicant and the Department in their Oppositions to the Motion for Reconsideration, I recommend that the Commissioner deny the Motion for Reconsideration.  Although the Petitioners state on reconsideration that the appeal should not be dismissed because they purportedly followed the instructions in the SOC notice of appeal rights, the Petitioners have not shown that dismissal was based upon a finding of fact or ruling of law that was clearly erroneous.  In particular, there remains the fatal flaw of not having ten residents who authorized the appeal at its inception, and thus I recommend that the Department's Commissioner deny the Petitioners’ Motion for Reconsideration pursuant to 310 CMR 1.01(14)(d).
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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Presiding Officer
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