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RECOMMENDED FINAL DECISION ON RECONSIDERATION

On September 3, 2010, the Petitioner, Margot Xarras, moved for reconsideration of the Final Decision (or “FD”) issued by the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”).  The Final Decision adopted the Recommended Final Decision (“RFD”) issued on August 20, 2010.  I recommend that the Commissioner issue a final decision on reconsideration denying the motion for reconsideration.  
BACKGROUND


This is an appeal of a Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) that was issued by the Department in the amount of $55,414.50.  The PAN alleges that after acquiring a parcel of property off Lock (a/k/a Locke) Drive, Leominster, MA (the “Site”), the Petitioner violated the Department’s Solid Waste, Air Pollution Control, and Wetlands Protection Regulations.  

On appeal, the Petitioner claimed that there was insufficient evidence of willfulness, and thus the Department was without authority to assess the penalty against her.  The Petitioner also claimed that the penalty was excessive because the Department failed to make sufficient downward adjustments for good faith and should not have made upward adjustments for gravity.  The RFD found those arguments without merit. 

STANDARD OF REVIEW

To succeed on a motion for reconsideration, the Petitioners must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


I have reviewed the Motion for Reconsideration and the Department’s opposition to it.  I recommend that the Commissioner deny the motion for reconsideration.  

The Recommended Final Decision cited Matter of Alosso, Docket No. 2003-163 and 2003-164, Recommended Final Decision (March 22, 2010) adopted by Final Decision (May 7, 2010).  The Petitioner clams that this was “fundamentally unfair” because the Alosso Final Decision had not been issued at the time of the hearing on April 27, 2010, and thus “it was not possible to be considered by counsel at the time of the hearing.”  The Petitioner’s argument is without merit for several reasons.  First, I allowed the Petitioner until May 21, 2010 to file her closing brief, which was two weeks after the Alosso Final Decision was issued.  In addition, the Commissioner had previously adopted the Alosso willfulness discussion in her January 6, 2010 Interlocutory Remand Decision.  Second, and more importantly, the RFD cited the Alosso Final Decision for its detailed summary of how the Department has historically interpreted “willfulness and not the result of error.”  RFD, pp. 15-16.  Third, the RFD also cited Alosso for its summary of the alternative theory of vicarious liability, which is a longstanding common law principle of liability.  Moreover, as the RFD explained, prior Department decisions had applied vicarious liability in similar contexts.  RFD, pp. 24-25 (citing Matter of Cummings Properties Management Inc., Docket No. 98-019, Recommended Final Decision (Nov. 21, 2001), adopted by Final Decision (Mar. 15, 2002); Matter of Clementi, Docket No. 99-082, Final Decision (November 16, 2000).  Fourth, it is the general rule that decisional law applies retroactively.  See e.g. In the Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010).

The Petitioner also argues that the RFD was in error because it incorrectly interpreted the Department’s  “good faith” adjustment and cited Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010).  As the RFD and the Department’s supporting testimony and guidance explain, the interpretation of good faith in the RFD is consistent with prior decisions and Department guidance.  In sum, the record supports the upward adjustments for lack of good faith to the base penalties.  Lastly, it was not error to cite the Roofblok decision for reasons similar to why it was not error to cite to Alosso.  See supra.  In particular, Roofblok was cited for its summary of established Department decisional law regarding the standard of review.  RFD, pp. 27-28 (citing Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)).
In sum, the Petitioner has not shown that the Final Decision was based upon a finding of fact or ruling of law that was clearly erroneous, and thus I recommend that the Department's Commissioner deny the Petitioner’s’ Motion for Reconsideration pursuant to 310 CMR 1.01(14)(d).
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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