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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION
This appeal was initiated by the Petitioners, a Ten Residents Group, who challenged the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “Department”) issued under the Wetlands Protection Act, G.L. c. 131 § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq.  The SOC authorized Michael Newman and Polly Kornblith (“Applicants”) to proceed with their proposed construction of horse stables for 25 horses, a barn, paddocks, parking lot, indoor and outdoor riding arenas, and other associated features, all for the development of Wildstar Farm (“Project”), located at 401 Sandy Valley Road, Westwood, MA (“Property”).  The Project would alter close to half of an acre of Buffer Zone, including development of the proposed paddocks that would be less than 50 feet upgradient of over 17,000 square feet of Bordering Vegetated Wetland (“BVW”).   
On November 16, 2010, the Commissioner of MassDEP issued a Final Decision adopting a Recommended Final Decision (“RFD”).  The RFD recommended “vacating the SOC and denying the Project, as it is currently proposed and planned.”  RFD, p. 2 (emphasis added).  The RFD did not prohibit the development of a horse farm per se.  Rather, it found that given the pollutants in horse manure
 and the uniquely problematic site conditions, the “Applicants and the Department have not demonstrated that the work in the Buffer Zone is sufficiently designed and conditioned to avoid alterations of the Resource Areas and adverse effects on the ability of the Resource Areas to contribute to the protection of one or more of the interests of the MWPA.”
  Id. (emphasis added); see also RFD, pp. 33, 37 (repeating that the Project is not sufficiently designed and conditioned, as “currently proposed and planned”). 
The Applicants have filed a motion for reconsideration under 310 CMR 1.01(14)(d).   See Respondents’ Motion for Reconsideration (“Applicants’ Motion”).  The Petitioners opposed that motion and the Department commented on it.  See Petitioners’ Opposition to Applicants’ Motion for Reconsideration (“Petitioners’ Opposition”); DEP’s Response to Applicants’ Motion for Reconsideration (“Department’s Response”).  I recommend that the Commissioner deny the motion for reconsideration because the Applicants: (1) failed to establish error in the RFD, (2) repeated arguments that were fully addressed in the RFD, and (3) raised arguments or evidence that were not previously raised or made a part of the record.

BACKGROUND
It has been well established that “horse farms and similar agricultural uses may be a significant source of pathogens and nutrients” that cause environmental degradation, if they are not properly managed.  RFD, pp. 3, 15.  Indeed, the Department has issued several publications specifically focused on managing stormwater from horse farms and other agricultural uses, particularly with respect to the design of new horse farms.  RFD, pp. 3, 15, 30-32.

Here, the evidentiary record disclosed numerous significant design deficiencies and inconsistencies, which collectively contributed to further undermining the inadequately supported conditional foundation on which the Project design, and thus the SOC, stood.   Id. at pp. 12-33.   For example, the Project utilized a large area of BVW (well over 17,000 square feet) as a means to filter stormwater contaminants from the paddocks instead of an area to be protected as required by the Wetlands Regulations and MWPA.  See 310 CMR 10.02.  The Applicants provided no explanation or evidence as to how this could be reconciled with the Wetlands Regulations and the MWPA.  See RFD, p. 23 (Applicants’ expert testified that BVW will “‘filter’ and ‘retard’ the transport of fecal coliform and other pathogens”), p. 31 (Applicants’ expert testified that BVW will “serve as part of the setback that is designed to filter the pollutants from the paddocks before they arrive at the stream”).  The potential stormwater contaminants included pathogens such as viruses, parasites, and bacteria (fecal coliform, enterococcus, and e. coli), as well as the nutrients phosphorous and nitrogen.   See RFD, pp. 15-16 (discussing contaminants).  The Applicants’ engineer stated that he did not “design any ‘safeguards,’ ‘structural BMPs,’ or ‘methodologies,’ to address runoff from the paddocks,” despite the Department’s numerous “simple best management practices specifically designed for landowners with horses . . . .”  RFD, p. 31.  

To make matters worse, the Project locus is particularly susceptible to environmental degradation because the developable area is relatively small and it contains “high groundwater, low-permeability soils, and a significant presence of Resource Areas[,]” including BVW and streams.
  RFD, p. 8 (describing the site); RFD, p. 17 (“The combination of relatively impermeable soil (Class D), the fragipan (which constrains infiltration and root growth), high groundwater, gradient, and proximity to the Resource Areas provide an unusually conducive aggregation of conditions for the transport of contaminants from the paddocks to the Resource Areas.”); RFD, p. 19 (“Mr. Horsley testified that the Property has ‘unusual soil and groundwater conditions, . . . which greatly increase the impacts that the Project will have on adjacent Resource Areas. . . . ” ).  The Project would alter approximately 18,400 square feet of Buffer Zone, of which 12,300 square feet would be uncovered horse paddocks and the outdoor riding ring.  RFD, p. 3.  The stream that would receive the contaminated stormwater is in the Neponset River watershed, a portion of which is an Area of Critical Environmental Concern, due, at least in part, to contamination from stormwater.  RFD, p. 9.  
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

I.
The RFD Did Not Improperly Apply The Massachusetts Clean Water Act
The Applicants assert that because this is a wetlands appeal under the MWPA and the Wetlands Regulations, the RFD improperly cited standards found in the Massachusetts Clean Water Act, G.L. c. 21 §§ 26-53 (“CWA”).  The Applicants argue that this “inexplicably departed from the Department’s established precedent.”  Applicants’ Motion, pp.  3-8.  The Applicants’ argument is without merit for several reasons.  
First, the Applicants never objected to the use of the CWA standards for evidentiary purposes, even though the standards were clearly raised and discussed by the Petitioners as part their direct and rebuttal cases.  See Horsley PFT, ¶ 41; Horsley Rebuttal PFT, ¶¶ 19-20.  Instead, they responded to that testimony without objection.  Therefore, even though the RFD appropriately discussed the CWA standards as a single piece of evidence, the Applicants acquiesced to consideration of the standards and waived any objection that they may have; they therefore cannot raise this argument for the first time in a motion for reconsideration.  See 310 CMR 1.01(14)(d) (“[w]here [a] motion [for reconsideration] . . . attempts to raise new claims or arguments it may be summarily denied”).
  Id.  I nevertheless address the merits of the Applicants’ argument.
Second, as stated several times in the RFD, the RFD was based explicitly on the standard applicable to work in the Buffer Zone: “whether work in the Buffer Zone will alter the Resource Area and whether the alteration will adversely affect the ability of the Resource Area to contribute to the protection of one or more of the interests of the MWPA.”  RFD, pp. 2, 13, 18, 30, 33, 37.  Just as important, the RFD’s conclusion regarding this standard turned on the aggregation and analysis of multiple pieces of evidence discussed over 30 pages, not simply the CWA standards.  RFD, pp. 2-32; supra. at pp. 1-3.  

Indeed, and thirdly, the CWA standards were used as one piece of evidence for comparative and contextual purposes only.  The Petitioners introduced expert testimony comparing their modeled and predicted concentration of pollutants to established standards in the CWA.  Horsley PFT, ¶ 41; Horsley Rebuttal PFT, ¶¶ 19-20.  The Applicants responded to the Petitioners’ testimony on this point and never objected.  The RFD explicitly stated that the decision turned on compliance with the above wetlands Buffer Zone standard, not the CWA: “The Wetland Regulations do not require compliance with 314 CMR 4.00 which include the Class B water quality standards, but the parties have used them in this context as a useful measure of acceptable concentrations of pollutants.”  RFD, p. 20, n. 15.  
Fourth, this use of the CWA does not “inexplicably depart[]” from established precedent, contrary to the Applicants’ argument, for which they cite: Matter of Swansea Residents Group, Docket No. 09-056, Recommended Final Decision March 10, 2010), adopted by Final Decision (April 9, 2010) and Matter of Town of Hopkinton, Docket No. 07-010, Recommended Final Decision (May 1, 2008), adopted by Final Decision (May 30, 2008).  In Matter of Swansea it was decided that there was no jurisdiction under the MWPA.  The petitioner, however, attempted improperly to establish jurisdiction under the MWPA via the CWA.  The Presiding Officer decided this was improper, stating that “any authority the Department may have over the . . . project and the stormwater discharge . . . under the Clean Water Act cannot be adjudicated in this appeal arising under the Wetlands Protection Act, as quite clearly the Department is not required by statute or regulation to implement its Clean Water Act programs through its authority under the Wetlands Protection Act.”  Here, there is jurisdiction under the MWPA, and the CWA standards were used solely for comparative and contextual purposes of quantifying the relative impacts to Resource Areas.

Similarly, in Matter of Hopkinton, the issue was whether the Department was required to apply CWA standards under the MWPA.  The Presiding Officer resolved that question against the petitioner, stating “the Department was not required to apply the anti-degradation requirements in 314 CMR 4.04(3) in connection with its issuance of the SOC because those requirements govern different permits issued by the Department pursuant to the [CWA].”  

For all the above reasons, the Applicants’ arguments regarding application of the CWA standards should not be considered or, alternatively, even if they are considered, they are without merit.

II.
The Applicants’ Motion Raises Arguments That Were Previously Raised And Thoroughly Addressed Without Error
The Applicants argue that the RFD improperly placed greater weight on expert testimony from the Petitioners’ expert regarding the concentrations of pollutants that would reach the Resource Areas.  Applicants’ Motion, pp. 6-8.  In sum, they disagree with Mr. Horsley’s methodology, and prefer that of their expert, Mr. Quigley.  The Applicants previously raised these arguments.  The decision to place greater weight on Mr. Horsley’s testimony, and the Petitioners’ other experts, was thoroughly addressed in 21 pages of the RFD.  RFD, pp. 12-33; 310 CMR 1.01(13)(h) (“[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”).  The RFD discussed the appropriateness of the Petitioners’ analysis (pp. 18-22), and then discussed (1) why greater weight would be placed on that analysis versus the Applicants’ analysis and (2) substantial other evidence demonstrating that the Project was insufficiently designed and conditioned.  RFD, pp. 18-32.  The Applicants’ case rested substantially upon assertions that had insufficient or inconsistent support in the record or the SOC, significantly undermining the reliability and credibility of their case.
  Id.
Because the Applicants’ argument regarding adoption of Mr. Horsley’s testimony versus that from Mr. Quigley was considered and addressed it cannot provide a basis for reconsideration.  See 310 CMR 1.01(14)(d) (“[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”).  Summarized below are several other arguments that were made previously and thoroughly considered in the RFD.  I will nevertheless comment on each of them in order to clarify the record.
The Applicants argue again that their assertions regarding the amount of manure deposition should be given more weight because they claim the Project will only stable dressage horses, which purportedly spend less time outdoors than other horses.  See Applicants’ Motion, pp. 8-10.  The RFD explains in great detail why this assertion is without an adequate foundation in the record or the SOC, and why the evidentiary basis was given little weight.  RFD, pp. 24-30.  The Applicants’ Motion, however, mischaracterizes the RFD and the record evidence on this point.  For example, the Applicants argue that Ms. Morkis supports their position regarding the amount of time a dressage horse spends outdoors and the type of horse that would be stabled at the site.  However, there were significant credibility and reliability problems with that testimony.  Moreover, that testimony supported, in part, the assumption that horses at the site could be spending up to eight hours a day outside.
  See RFD, pp. 24-26; RFD, p. 26 (“The end result of all this conflicting testimony is that Mr. Quigley’s assumption that the Project will serve only dressage horses that will spend only one to two hours outside per day not only has no foundation in the SOC or NOI but also is unsupported by the evidence.”); see also Horsley Supplemental PFT.  Further, the RFD did not rest solely upon the assumption that the horses would be spending eight hours a day outside.  Rather, it discussed the range of assumptions that Mr. Horsley utilized—from two to eight hours a day outside (RFD, pp. 20-21), in addition to substantial other evidence.  RFD, pp. 12-33.  The foregoing analysis and that in the RFD does not improperly consider hypothetical uses of the property, as the Applicants assert.  Instead, it goes to the very premises and purported conditions upon which the Applicants based their Project and their arguments.  They specifically injected this issue and related issues into this case for adjudication.  See RFD, pp.  18-33. 
The Applicants’ next argument repeats their contention that the Petitioners failed to meet their burden of proof regarding impacts to the BVW.  Applicants’ Motion, pp. 10-11.   The RFD, summarizes some of the Petitioners’ unrebutted testimony and supporting documentation that sufficiently establishes that the work in the Buffer Zone resulting in excessive contaminants in the BVW will alter the BVW and adversely affect the ability of the BVW to contribute to the protection of one or more of the interests of the MWPA.  See RFD, pp. 12-24; see also Testimony, pp. 17-40; Manganello Rebuttal PFT, ¶¶ 8, 22, 31.  Contrary to the Applicants’ argument, that testimony was more than unsupported conclusory statements.  Rather, it was based upon a sufficient evidentiary foundation derived from and established by site visits, scientific modeling, supporting publications, and the witnesses’ expertise in the subject matter of the appeal.  Not only did the Applicants not provide any rebuttal testimony, their experts assumed that the BVW would absorb or “filter” the contaminants, with no explanation of how this could be reconciled with the requirement under the MWPA and the Wetlands Regulations that BVW is a protected Resource Area.  RFD, pp. 23, 31; 310 CMR 10.02(1)(a); 310 CMR 10.55(2)(a).
  These circumstance are quite different from those in the cases relied upon by the Applicants.  See Matter of Town of Hopkinton, Docket Nos. 2007-148 and 165, Recommended Final Decision (October 7, 2009), adopted by Final Decision (October 9, 2009); Matter of JPF Family Limited Partnership, Docket No. WET-2009-053, Recommended Final Decision (March 9, 2010), adopted by Final Decision (March 12, 2010).
Matter of Hopkinton was not a case under the MWPA or the wetlands regulations.  Instead, it primarily involved the petitioners’ objections to a permit issued to a waste water treatment plant establishing effluent limitations that would be monitored for compliance.  The petitioners argued that the permit effluent limitations were not sufficient to protect a nearby brook, allegedly in violation of the anti-degradation provisions in the surface water quality regulations in 314 CMR 4.04.  The presiding officer was not persuaded, largely because the expert witnesses were not sufficiently qualified.  He found that the expert witnesses did not demonstrate an “expertise in stream biology or similar disciplines that would have qualified them as competent sources to credibly opine on the relationship between the effect of discharge related concentrations of nitrogen or phosphorous in the Brook and its water quality or use.”  Matter of Town of Hopkinton, Docket Nos. 2007-148 and 165, Recommended Final Decision (October 7, 2009), adopted by Final Decision (October 9, 2009).  Further, those experts formulated opinions that were not based upon the specific site conditions or an analysis of the threshold at which adverse impacts would result.  In fact, the unqualified experts testified that any increase in contaminants would adversely affect the brook.  

Here, in contrast, the experts (Mr. Horsley and Mr. Manganello) were very well qualified, particularly Mr. Horsley who has studied and modeled stormwater impacts from agricultural manure.  The experts’ analyses were grounded in their site visits and testimony regarding the uniquely susceptible characteristics of the site and the watershed.  The experts’ opinions were factually based upon the site conditions and Mr. Horsley’s model, which predicted that because there would be excess contamination, there would be adverse impacts. See RFD, pp. 12-24; see also Testimony, pp. 17-40; Manganello Rebuttal PFT, ¶¶ 8, 22, 31.  Further, in Matter of Town of Hopkinton, there was substantial reliable evidence showing that the discharges that did not exceed the effluent limitations met the applicable standards.  In contrast, the Petitioners in this case did not provide any evidence rebutting the petitioners’ testimony regarding impacts to BVW.
Similarly, in Matter of JPF Family Limited Partnership, Docket No. WET-2009-053, Recommended Final Decision (March 9, 2010), adopted by Final Decision (March 12, 2010), the expert testimony that was found to be insufficient primarily raised only questions and concerns, was not grounded in a factual basis, and did not include a discussion of the methodology or calculations that underpinned the experts’ opinions.

CONCLUSION

For all the above reasons, I recommend that the Commissioner deny the motion for reconsideration.  In sum, the Applicants: (1) failed to establish error in the RFD, (2) repeated arguments that were fully addressed in the RFD, and (3) raised arguments or evidence that were not previously raised or made a part of the record.  

NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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� “The most recent National Water Quality Inventory reports that agricultural nonpoint source (NPS) pollution is the leading source of water quality impacts to surveyed rivers and lakes, the third largest source of impairments to surveyed estuaries, and also a major contributor to ground water contamination and wetlands degradation.”  � HYPERLINK "http://water.epa.gov/polwaste/nps/outreach/point6.cfm" �http://water.epa.gov/polwaste/nps/outreach/point6.cfm� (emphasis added).





� The RFD was based solely upon the quantum and quality of the evidence in the record, i.e., the evidence provided by the parties before and during the adjudicatory hearing.  See 310 CMR 1.01(13)(h)2 and 1.01(13)(n)2.  The parties were thus responsible for developing sufficient record evidence to sustain their case.  





� The low permeability soils included a “hardpan” layer, or “fragipan,” “between the surface and the groundwater [that] will impair effective recharge . . . .”  RFD, p. 8.  The Estimated Seasonal High Groundwater Elevations are at or near the ground surface in the northern portion of the Property and two to three feet below the ground to the northeast of the main residence.  Id.  


� For the same reasons, the Applicants argument that the wrong CWA standards were discussed, i.e., those for Class B waters, should not be considered.  See Applicants’ Motion, p. 5.  Moreover, the Applicants were free to argue that other standards were more appropriate but they never did so.  In a similar vein, the Applicants seek to introduce new evidence and argument regarding the relative concentrations of fecal coliform in horse manure in comparison to dog manure.  Applicants’ Motion, p. 3, n. 1, p. 10.  This argument cannot properly be considered because it is being raised for the first time on a motion for reconsideration and it pertains to evidence that is not in the record.  � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&fn=_top&sv=Split&docname=310MADC1.01&tc=-1&pbc=62714483&ordoc=0346652801&findtype=L&db=1012167&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208" \t "_top" �310 CMR 1.01(14)(d)�.


� “[I]mplementation of the Wetlands Protection Act is conducted jointly with conservation commissions, and commissions do not have authority under the State Clean Waters Act.”  Matter of Swansea Residents Group, Docket No. 09-056, Recommended Final Decision March 10, 2010), adopted by Final Decision (April 9, 2010).





� For all the foregoing reasons, the Applicants’ related argument that the use of the CWA standards “improperly adopts new rules” is not appropriate for consideration, because the Applicants did not timely object, and, in any event, it is without merit.  See Applicants’ Motion, pp. 12-13; see also Tamerlane Corp. v. Warwick Ins. Co., 412 Mass. 486, 489, 590 N.E.2d 191 (1992) (the general rule is that “[d]ecisional law is generally applied ‘retroactively’ to past events.”) (quoting from Schrottman v. Barnicle, 386 Mass. 627, 631, 437 N.E.2d 205 (1982)); accord In the Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010), Final Decision on Reconsideration (July 22, 2010).  Further, the RFD considered the Applicants’ argument that their expert’s analysis was entitled to greater weight because it applied the geometric mean, in contrast to the approach taken by Mr. Horsley, which, as Mr. Horsley testified, was appropriate for purposes of this case and in accord with industry standards.  See RFD, pp. 19-23.  The Applicants have not shown that under the circumstances of this case Mr. Horsley was somehow bound to apply the same analytical approach as that used in the Total Maximum Daily Load (“TMDL”) analysis for the Neponset River, as the Applicants argue.  Indeed, as the Applicants repeatedly assert this appeal did not adjudicate issues under the CWA and did not involve the development of a “pollution budget” or a TMDL under the CWA.  Instead, the parties appropriately and vigorously questioned the weight to be given the opposing modeling approaches and the underlying assumptions that were developed to estimate the potential contamination that would reach Resource Areas from the Buffer Zone.  The Applicants never moved to strike or exclude Mr. Horsley’s modeling analysis.  In the end, the RFD explained in great detail why greater weight was accorded to Mr. Horsley’s testimony versus that from Mr. Quigley.  RFD, pp. 18-33.  As discussed above, the allocation of evidentiary weight between the two approaches was just one component of the total evidentiary record relied upon and discussed by the RFD.  RFD, pp. 12-33.   


 


� See e.g. RFD, p. 23 (“I also attach greater weight to Mr. Horsley’s testimony because of his expertise in this specific area and because of the consistency in his testimony, in contrast to Mr. Quigley’s conflicting testimony.  Indeed, inconsistencies in Mr. Quigley’s testimony and Mr. Truax’s testimony raise significant doubts about the credibility and reliability of their testimony, leading me to place very little weight on it.”); RFD, p. 24 (Petitioners’ unrebutted testimony that the Project will adversely alter the BVW “by itself is fatal to the Applicants’ case.”); RFD, p. 26 (“The end result of all this conflicting testimony is that Mr. Quigley’s assumption that the Project will serve only dressage horses that will spend only one to two hours outside per day not only has no foundation in the SOC or NOI but also is unsupported by the evidence.”); RFD, p. 26 (“Mr. Quigley’s testimony suffers from other significant shortcomings. . . .”); RFD, p. 29 (“Even though Mr. Quigley testified that the inclusion of die-off rates did not materially affect the outcome of his model, his use of die-off is not consistent with current literature and research, further undermining the weight I attach to Mr. Quigley’s testimony.”); RFD, p. 30 (“Based solely on the above analysis, I find that a preponderance of the evidence demonstrates that the Project is not sufficiently conditioned to prevent adverse impacts to the Resource Areas, compromising the ability of those areas to contribute to the protection of one or more interests of the MWPA.  However, in addition to the above, the record contains evidence that undermines the weight of Mr. Truax’s testimony and further shows that the Project was inadequately designed and conditioned. . . .”).


� The Applicants premised much of their case on several intertwined arguments regarding the kind of horses that would be stabled and the amount of time that each horse would spend outdoors, leading to their conclusion that there would be little outside manure deposition in comparison to other types of horses that purportedly spend more time outdoors.  These types of limiting factors which relate to the type of horse and the amount of time the horse can spend outdoors are generally beyond the scope of appropriate enforceable conditions. 


� As the Petitioners asserts, as a general matter a project may be appropriately designed for the Buffer Zone to act as a filter.
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