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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

On January 14, 2010, the Petitioners in these consolidated appeals, Owen Larkin and Marjorie Reedy Larkin (“the Larkins”), moved for reconsideration of the Final Decision that the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued in the appeals on January 6, 2010.
  The Commissioner adopted the Presiding Officer’s Recommended Final Decision (or “RFD”) of December 7, 2009 in favor of the Respondents, Kendra and Peter Wilde (“the Wildes”) .


The Final Decision was the culmination of the Larkins’ appeals challenging two wetlands permit decisions of the Department’s Northeast Regional Office pursuant to the Massachusetts Wetlands Protection Act, G. L.  c. 131 § 40 ("MWPA") and the Wetlands Regulations at 310 CMR 10.00. 


In the first appeal, the Larkins unsuccessfully challenged the Department's March 19, 2009 decision dismissing as untimely their request for a Superseding Order of Conditions ("SOC") of an Order of Conditions that was issued to the Wildes by the Brookline Conservation Commission (“BCC”), under the MWPA and the Wetlands Regulations (the “SOC Appeal”).  RFD, pp. 11-29.  In the second appeal, the Larkins unsuccessfully sought further relief regarding the Department’s June 25, 2009 Superseding Order of Resource Area Delineation (“SORAD”) that overturned, at the Larkins’ request, the BCC’s Order of Resource Delineation (“ORAD”)(the “SORAD Appeal”).  RFD, pp. 29-35.

The Motion generally asserts that the Commissioner’s reconsideration of the Final Decision is appropriate based upon “clearly erroneous rulings of law and findings of fact and, most disturbingly, the unequivocal bias, arbitrariness, and capriciousness which the Presiding Officer displayed against Petitioners both at the Adjudicatory Hearing on November 5, 2009 . . . and in his written Recommended Final Decision . . .”  Motion, p. 2.  The Larkins’ contentions lack merit, and, accordingly, I recommend that the Commissioner deny the Motion.   
 
STANDARD OF REVIEW

To succeed on a motion for reconsideration, the Larkins have a heavy burden. They must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

I.
Alleged Errors of Law

A.
Constructive Notice

The Motion re-asserts the Larkins’ understandable frustration at not having received the Notice of Intent from the Wildes pursuant to G.L. c. 131 § 40 (¶ 2) and 310 CMR 10.05(4)(a).  See Motion, pp. 6-7.  The absence of such notice was undisputed by all parties from almost the beginning of these appeals.  See Order Denying Parties’ Cross Motions for Summary Decision, and Scheduling Appeals for Adjudicatory Hearing, pp. 1-8; Wildes’ Trial Memorandum, p. 7.  Given this, and in accordance with the law, the Recommended Final Decision, recognized the absence of certified mail notice, discussed the allocation of fault for the notice omission, and proceeded to address the remedy recognized by case law and the parties in their briefs.  See RFD, p. 12 (“The Larkins assert that the lack of statutory notice . . . violates ‘basic precepts of fairness, notice, and an opportunity to be heard’ . . . There is, however, a remedy for this that the Larkins have pursued.”); RFD, p. 16 n. 8 (“There was considerable testimony and argument as to why the Larkins did not receive the required actual notice, but I need not and will not resolve that issue because it is undisputed that the Larkins did not receive the certified mail notice or hand delivery through no apparent fault of their own.  Thus, the issue becomes whether the tolling remedy applies. . . .”).  Despite the Larkins’ dissatisfaction with the remedy applied in this case, they have never provided any authoritative case law contradicting the determination that once it was established and undisputed that certified mail notice was not provided to them, the analysis should turn to whether the tolling remedy applies.

         The Larkins next mistakenly argue in their Motion that the “Presiding Officer concoct[ed] a novel and unrecognized theory of law” and “display[ed] . . . a lack of appreciation of the underlying law.”  Motion, p. 7.  As the Wildes assert in their opposition to the Motion, these arguments are “simply a longer version of the arguments the Larkins made in their Post-Hearing Memorandum in Support of Their Appeals (at pp. 8-9).
  See Wildes’ Opposition to Motion for Reconsideration (“Opposition”), p. 3.  

The alleged “concoct[ed] . . . novel and unrecognized theory of law” is the application of the black-letter principles of constructive notice in the context of a principal-agency relationship.  See Motion, pp. 7-13; RFD, pp. 13-15 (citing Sunrise Properties, Inc. v. Bacon, Wilson, Ratner, Cohen, Salvage, Fialky & Fitzgerald, P.C., 425 Mass. 63, 66 (1997)(“When an agent acquires knowledge in the scope of [his] employment, the principal . . . is held to have constructive knowledge of that information.”) (quoting DeVaux v. American Home Assur. Co., 387 Mass. 814, 818 (1983), citing Bockser v. Dorchester Mut. Fire Ins. Co., 327 Mass. 473, 477-78, 99 N.E.2d 640 (1951); Union Old Lowell Nat’l Bank, 318 Mass. 313, 323-24, 61 N.E.2d 666 (1945); Juergens v. Venture Capital Corp., 1 Mass. App. Ct. 274, 278, 295 N.E.2d 398 (1973)).

“[U]nder ordinary agency principles, [the agent’s] knowledge is imputed to [the principal].”  Sunrise Properties, 425 Mass. at 67.  Because the agent’s knowledge is imputed to the principal, it follows that the principal is held to the same degree of constructive notice as the agent.  Indeed, in Sunrise Properties, the court imputed the agent’s constructive notice of a “claim” to the principal based upon the “circumstances” known to the agent, which were then imputed to the principal.  Id. at 68 (“Because, as a matter of law, Bacon Wilson knew of circumstances that could reasonably be expected to result in a claim by January of 1989 . . .” (emphasis added)); accord New England Trust Co. v. Bright, 274 Mass. 407, 414, 174 N.E. 469 (1931)(quoting Shaw v. Spencer, 100 Mass. 382, 390 (1868), the Court found stockbrokers were charged with their agent's constructive knowledge of unauthorized purchases by a customer's employee, stating: “[t]he knowledge of the defendants' agent was their knowledge and it continued during the time the purchases in issue were made. As persons of ordinary prudence the defendants were put upon inquiry and this ‘is constructive notice of everything to which that inquiry might have led.’”  (emphasis added)).
 


Given the Massachusetts appellate case law cited above, the Larkins knew, as a matter of law, all of the circumstances that put their professional team on constructive notice of the NOI, and thus the Larkins were on constructive notice.  See RFD, p. 25 (“I conclude that the Larkins’ professional team (the Larkins’ agents), and thus the Larkins, were on constructive notice of the NOI, the related proceedings, and the OOC that ultimately issued.”).  Despite the Larkins’ protestations that this doctrine should not be applied to them, they have never cited any legal authority that precludes such application or even causes one to pause before applying the doctrine.  This is true even though the Wildes and the Department comprehensively briefed the legal issue of constructive notice before the hearing and, at my specific request, after the hearing.  See Larkins’ Memorandum in Support of Their Appeals, pp. 6-9; Larkins’ Post-Hearing Memorandum in Support of Their Appeals, pp. 7-10; Post-Hearing Scheduling Order (November 6, 2009).
  Indeed, the Larkins’ primary response in the prior briefings was to argue that there were insufficient facts to put their agent, Mr. Jordan, on constructive notice, not that imputing his knowledge, and thus constructive notice, to the Larkins was wrong as a matter of law.  See Larkins’ Memorandum in Support of Their Appeals, pp. 6-9 (citing and discussing one case); Larkins’ Post-Hearing Memorandum in Support of Their Appeals, pp. 7-10 (discussing only the scope of agency authority and attempting to distinguish Sunrise); Larkins Proposed Findings of Fact and Rulings of Law, pp. 15-19 (no proposed rulings of law regarding constructive notice or principal agency doctrine). 
  


B.
Application of Case Law

The Larkins make the insupportable claim that it is “untenable that the Presiding Officer not only misquotes the holdings of every case cited on constructive notice but also relies on easily distinguishable fact patterns.”  Motion, pp. 10-11.  The Larkins’ assertions are false.  

First, the Larkins argue that the Recommended Final Decision “fails to apply the holding in [In the Matter of DeMaio, Docket No. 97-063, Final Decision, 1998 MA ENV LEXIS 835 (April 9, 1998)] to the facts of this case” and “misquotes the holding of this case [and] also takes it out of context.”  Motion, pp. 9-10, 13-15.  Both contentions are false.  The two quotations relied upon in the Recommended Final Decision are precisely quoted from the DeMaio decision at the pin cites indicated; the quotes were accurately utilized in the Recommended Final Decision as general statements of black-letter law relative to constructive notice, as interpreted by the Department and discussed in DeMaio.  See RFD, pp. 13, 14; see also RFD, p. 12 (citing DeMaio for the law regarding untimely filing of appeal is a jurisdictional defect and the tolling remedy).  DeMaio was never cited in the Recommended Final Decision for the proposition that its holding was precisely on point with the facts of this case or imputation of constructive notice from an agent to a principal, contrary to the Larkins’ meritless assertion.  See Motion, pp. 14-15 (“The Presiding Officer interprets the holding to mean . . . . . . [T]his interpretation of the law is fully misconstrued.”).

The Larkins also wrongly attempt to distinguish DeMaio in order to claim that it somehow precludes the application of principal-agency principles and constructive notice in this matter.  See Motion, pp. 9-10, 13-14.  However, nowhere in DeMaio is this limitation found; and, as discussed above, the Larkins have cited to no authority that would preclude application of principle-agent and constructive notice principles.  In fact, in DeMaio it was undisputed that constructive notice to the agent of the closely held corporation constituted notice to the corporation.  In the Matter of DeMaio, supra. at * 10-11,  n. 5.

The Larkins also wrongly claim that the Recommended Final Decision misapplies and “misquote[s]” Shaw v. Spencer, 100 Mass. 382, 390 (1868).  See Motion, pp. 15-16.  The Recommended Final Decision did not quote that case.  Instead, Shaw was accurately cited for the currently valid principle of constructive notice that a “person of ordinary prudence, once put upon inquiry, has constructive notice of everything to which that inquiry might have led.”  See RFD, p. 14; New England Trust, 274 Mass. at 414 (quoting Shaw, the Court found stockbrokers were charged with their agent's constructive knowledge of unauthorized purchases of by a customer's employee: “[t]he knowledge of the defendants' agent was their knowledge and it continued during the time the purchases in issue were made. As persons of ordinary prudence the defendants were put upon inquiry and this ‘is constructive notice of everything to which that inquiry might have led.’”  (emphasis added))  

The Larkins also erroneously claim that the Recommended Final Decision “misquotes dicta” in Demoulas v. Demoulas Super Mkts., 424 Mass. 501 (Mass. 1997) by “severing it from its particular context.”  See Motion, pp. 16-17.  That case was correctly quoted in the Recommended Final Decision to further develop the standard for determining the scope of constructive notice once an individual, such as Mr. Jordan, is apprised of particular facts and circumstances.  That principle was precisely and fully quoted as follows: “the determination of whether a person has received notice is based on a partially objective standard, ‘because actual knowledge of certain facts and circumstances may provide reason to know of another fact.’”  RFD, pp. 14-15 (internal quotations are from Demoulas, external quotations from the RFD).  The Larkins fail to point out that the Recommended Final Decision also cited Michelin Tires (Can.) Ltd. v. First Nat’l Bank, 666 F.2d 673, 682 (1st Cir. 1981) for this objective standard principle.  See also Sunrise Properties, 425 Mass. at 68 (“Because, as a matter of law, Bacon Wilson knew of circumstances that could reasonably be expected to result in a claim by January of 1989 . . .” (emphasis added))  Indeed, the Demoulas court also cited Michelin as supporting authority for the above principle.  Michelin Tires applied an objective standard in a breach of contract and unjust enrichment action, stating “[w]e believe that, under Massachusetts law, a person has notice of a fact when, from all the information at his disposal, he has reason to know of it.”  Michelin Tires, 666 F.2d at 682.

The Larkins additional arguments with regard to Conte v. School Committee of Methuen, 4 Mass. App. Ct. 600, 356 N.E.2d 261, 265 (1976), Kasper v. Board of Appeals of Watertown, 3 Mass. App. Ct. 251 (1975), Lecei v. Sallee, 23 Mass. L. Rptr. 213, 2007 WL 3170143 (Mass. Super. 2007), and In the Matter of Geoffrey Banfield, Docket No. 97-029, Final Decision, 1997 MA ENV LEXIS 10, *8-10 (December 8, 1997), continue in the same vain discussed above: in sum, they wrongly claim the Recommended Final Decision misquotes and misapplies these cases and the Larkins ignore the limited purposes for which the cases were precisely and accurately cited in the Recommended Final Decision.

II.
Alleged Bias, Arbitrariness, and Capriciousness

The Larkins also take issue with the Recommended Final Decision’s attachment of greater weight to the Wildes’ three experts in contrast to the Larkins’ expert, who I found was on constructive notice of the OOC.  See Motion, pp. 7-10; RFD, pp. 20-25.  Contrary, to the Larkins’ argument and bare assertion that the allocation of evidentiary weight was not discussed and demonstrates bias and arbitrariness, the Recommended Final Decision explains in great detail the allocation of evidentiary weight; the decision includes four pages discussing why and how the weight of evidence was allocated among expert witnesses and the absence of any evidence from the Larkins that the scope of Mr. Jordan’s agency relationship somehow excluded the responsibilities evidenced by the Wildes’ experts. 
  See RFD, pp. 21-25 (“There is no evidence that Mr. Jordan was to abdicate this standard of care or limit his inquiry, and focus on the Larkin Property to the exclusion of other resource areas or determinations that could affect the ANRAD filing. . .  It was incumbent upon Mr. Jordan in the exercise of his professional responsibilities to determine whether there had been a previous binding decision regarding the status of the stream proximate to the Larkin Property”).  That discussion undermines the Larkins’ assertion that it was arbitrary and bias to place greater weight on the Wildes’ experts.
  


The Larkins also wrongly assert that I “not[ed] that Respondents’ own agent, Mary Trudeau, admitted that she did not adhere to any standard of care with regard to her failure to comply with the statutory notice requirements in filing her clients’ NOI.”  Motion, pp. 8-9.  I made no findings regarding that standard of care, and I instead relied upon Ms. Trudeau’s candid admissions that she bore some responsibility; I also noted evidence of fault with regard to the Town of Brookline and Ms. Wilde.
  See, RFD, p. 16 n. 8.  Given this, the Larkins claim it was arbitrary, capricious, and bias to rely upon Ms. Trudeau regarding the standard of care to which Mr. Jordan should be held with respect to the circumstances evidencing constructive notice of the Wildes’ NOI and OOC.  See Motion, pp. 8-9 (“What is good for the goose is, apparently, not good for the gander. . . .  [A]dmitted substantial error by Respondents’ engineer is of no consequence.”).  This argument is misplaced because: (1) Ms. Trudeau’s forthcoming admissions and candor regarding her missteps with the NOI notice actually bolster her credibility, (2) her testimony regarding the standard of care for Mr. Jordan was corroborated by two other credible expert witnesses, (3) the issue regarding notice of the NOI is separate and distinct from the standard of care relative to Mr. Jordan’s constructive notice, and (4) I explained why I attached little weight to Mr. Jordan’s testimony.  See RFD, pp. 21-25 (discussing allocation of evidentiary weight among experts).  

III.
Remaining Arguments

I decline to address the merits of the Larkins’ remaining arguments because they fail to demonstrate that the Recommended Final Decision was clearly erroneous and they: “repeat[] matters adequately considered in the final decision, renew[] claims or arguments that were previously raised, considered and denied, or . . . attempt[] to raise new claims or arguments,” and thus they may be summarily denied.” 
  See 310 CMR 1.01(14)(d).

   For all of the above reasons, I recommend that the Department's Commissioner deny the Larkins’ Motion for Reconsideration pursuant to 310 CMR 1.01(14)(d).
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer

�  The Larkins supported their Motion for Reconsideration with a Memorandum of Law (the motion and memorandum shall be collectively referred to and cited as the “Motion,” but page citations shall relate to pages in the memorandum).  


  


� The Larkins wrongly assert that in the unpublished superior court case of Metro Park Corporation v. James Mongeau, 2002 WL 31957007 (Mass. Super. 2002), the “Court specifically found that the DEP should have entertained an appeal after the expiration of the ten-day period . . .”  Motion, p. 11.  That matter was a declaratory judgment action that was never appealed within DEP.  See Metro Park, at *2, *3.  “The Larkins’ assertion that the statutory and regulatory notice provisions precluded constructive notice was addressed in the Recommended Final Decision.  See RFD, p. 13 n. 6.  The Larkins wrongly assert that I found there was an “intentional disregard for the statutory notice mandate in order to deprive Petitioners of their sole request – an opportunity to be heard . . .”  I made no such finding.  See RFD, p. 16 n. 8; see also Wildes’ Opposition to Motion for Reconsideration, ¶ 2 ( “The Larkins continue to fundamentally misunderstand the legal significance of the undisputed failure to send them certified mail notice of the Wildes’ Notice of Intent.”).





� I will nevertheless address some of these arguments, even though several were not previously raised and/or merely repeat arguments raised previously.


� The gist of the Larkins’ argument regarding constructive notice is that because there is no case precisely on point in Massachusetts where “constructive notice to an abutter’s environmental engineer may be imputed to the affected abutter,” the Recommended Decision is clearly erroneous.  The Larkins fail to acknowledge that the converse is also true, i.e. that there is no case law that prohibits imputing constructive notice to a principal in these circumstances.  Further, the Larkins have never submitted any authoritative case law supporting their narrow view of when constructive knowledge may be imputed to the principal.  Instead, in support of this argument, the Larkins attempt to distinguish several cases, mostly for reasons that simply are not material.  See Motion, pp. 24-27; infra at pp. 7-9.  Moreover, as the Wildes assert, “the notion that the fact patterns underlying these decision were not exactly the same as this case is neither surprising, nor determinative.”  See Opposition, ¶ 2.  





� Given this, I will not address the Larkins’ conclusory statement that application of constructive notice somehow constitutes “another error of law by shifting the burden of notice from Respondents to Petitioners via a third party . . .,” which is raised for the first time in the Larkins’ Motion (p. 7).





� The Larkins ignore two Department cases cited in the Recommended Final Decision, wherein knowledge was imputed from an agent.  See In the Matter of Peter Van Rosbeck, Docket No. 96-031, File No. 188-775, 1996 MA ENV LEXIS 72, Final Decision (June 25, 1996)(determining that the ten-day appeal period began to run from the date the DEP mailed the SOC to the Petitioners’ consultants); In the Matter of Bogaty, Docket No. 2001-005, 2001 MA ENV LEXIS 225, *6 n. 4 (Final Decision September 19, 2001)(ignoring question whether the letter was mailed to Petitioner’s correct address because Petitioner’s attorneys received copy).  It is noteworthy, although not persuasive because the parties didn’t dispute the issue, that in In the Matter of DeMaio, Docket No. 97-063, Final Decision, 1998 MA ENV LEXIS 835 *10-11 (April 9, 1998), constructive notice to the agent of the closely held corporation constituted notice to the corporation.


� "A decision is arbitrary and capricious when it lacks any rational explanation that reasonable persons might support." � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=e59bcf88e489fdc27e4fa5fc9b3d2087&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b24%20Mass.%20L.%20Rep.%20334%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=53&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b43%20Mass.%20App.%20Ct.%20300%2c%20303%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=29&_startdoc=1&wchp=dGLzVtb-zSkAA&_md5=95323e2f860610eefda9fa14eb65d862" �Cambridge v. Civil Service Commission, 43 Mass.App.Ct. 300, 303, 682 N.E.2d 923 (1997)� (citations omitted).





�The allegation of bias, arbitrariness, and capriciousness is wholly unsupported.  In fact, the Larkins have not cited to any portion of the stenographic transcript as evidence of the alleged bias.  No mention of the alleged bias was made at the hearing.  Indeed, in all probability, I ruled against or for the Wildes approximately the same number of times as I ruled against or for the Larkins.  I accommodated the Larkins request for a break to call a witness who they failed to notify of the hearing.  I also accommodated their request to cross examine Ms. Wilde, even though no pre-filed direct testimony was submitted on her behalf and the Larkins had not previously lodged an objection.  I also allocated to the Larkins the same amount of time for cross examination as I did to the Wildes and the Department, who had to divide the time between themselves.  I allowed considerable latitude to the Larkins for re-direct and re-cross examination even though I was not required to provide an opportunity for any re-direct or re-cross examination.


  


� As discussed above, it was undisputed that certified mail notice of the NOI was not provided to the Larkins, but the Larkins’ counsel continues to spend considerable time and energy on this issue.


� For example, even though the Larkins were clearly on notice that the Wildes contended that they had failed to meet their burden of proof regarding when they first received actual notice (Wildes’ October 19, 2009 Trial Memorandum, pp. 8-11; DEP’s Memorandum of Law, pp. 2-4), they never previously addressed the law regarding the burden of proof on this legal issue in their Proposed Findings of Fact and Rulings of Law, Memorandum of Law in Support of their Appeals, or Post-Hearing Memorandum in Support of Their Appeals.   In addition, the Larkins’ argument regarding when they first received notice erroneously ignores the Larkins’ own testimony of when their professional team was first on notice and omits that the foundation for Mr. Larkins’ personal knowledge was hearsay.  See Motion, pp. 28-31; RFD, pp. 26-28.  Regarding this issue, it’s noteworthy that the Larkins have never contended that their professional team’s constructive knowledge in February 2009 cannot be imputed to them as a matter of law.  Whereas, in contrast, they curiously argue that the constructive notice acquired by their professional team (Mr. Jordan and Attorney Canter) in November 2008 cannot as a matter of law and fact be imputed to them.    
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