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RECOMMENDED FINAL DECISION ON RECONSIDERATION
This appeal concerns the “Permit for Industrial Sewer User Final Approval” (“Sewer Permit”) that was issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) for the electric generating facility proposed by Pioneer Valley Energy Center, LLC (“PVEC”).  The city has issued a local wastewater discharge permit to PVEC to discharge to the “publicly owned treatment works,” otherwise known as “POTW” (“Local Permit”).  The Petitioners, a group of eleven residents, have moved for reconsideration with respect to the November 9, 2011 Final Decision.  That decision adopted the recommendations in the Recommended Final Decision, with the exception of the climate change consideration requirement.  On that issue, Commissioner Kimmell adopted the result but wrote separately to clarify MassDEP’s obligations for the climate change consideration requirement under G.L. c. 30 § 61.

In their motion for reconsideration, the Petitioners correctly point out that at the outset of this appeal one of their claims was resolved by all parties agreeing that MassDEP would add a special condition to the Sewer Permit limiting “PVEC’s discharge of mercury to 1 part per billion [ppb] and requir[ing] appropriate monitoring for such discharge levels.”  See April 11, 2011 Pre-Screening/Pre-Hearing Conference Report and Order (documenting parties’ agreement).  MassDEP and the PVEC did not think that the incorporation of this special condition was necessary because they asserted that such limitation was already included in the regulations and Sewer Permit, implicitly, but they nevertheless agreed to the special condition.  Id.  Indeed, the applicable regulations were amended, effective May 1, 2009, to specifically prohibit the introduction into the POTW a discharge of greater than 1 ppb of mercury.  See 314 CMR 7.05(2)(g)2.f.  MassDEP and PVEC also correctly point out that the Local Permit requires that PVEC monitor for priority pollutants, which includes mercury.  

Given the above, the Final Decision is not based upon a finding of fact or ruling of law that was “clearly erroneous.”  See 310 CMR 1.01(14)(d).  Nevertheless, because all parties agreed to resolve the mercury based claim by explicitly including a special condition in the Sewer Permit, I recommend that the Commissioner issue a Final Decision on Reconsideration that upholds the Sewer Permit and Final Decision but requires MassDEP to add, as the parties agreed, a special condition that limits PVEC’s discharge to no more than 1 ppb of mercury, as required by 314 CMR 7.05(2)(g)2.f.  In addition, the special condition shall require that monitoring be performed in accordance with the Local Permit and MassDEP’s July 31, 2009 “Guidance for Documenting Compliance with the 1 ppb Limit on Mercury in Industrial Wastewater Discharges to Sewers.”  It is not necessary, as requested by the Petitioners, to revoke and reissue the permit to add the agreed upon special condition. 
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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