	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION








June 7, 2010
________________________


In the Matter of




Docket No. WET-2008-046

Scott Nielsen and The Levi-



DEP File No. 89-500

Nielsen Company, Inc.



Amherst, MA

________________________




RECOMMENDED FINAL DECISION ON RECONSIDERATION

On May 12, 2010, the Petitioners, a Ten Resident Group, moved for reconsideration of the Final Decision (or “FD”) that the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued on May 11, 2010.  The Final Decision adopted the Recommended Final Decision (“RFD”) issued on April 12, 2010.  

This is a wetlands permit appeal under G.L. c. 131 § 40 (“MWPA”) and 310 CMR 10.00 et seq., involving the construction of a 17 unit planned residential development in Amherst, Massachusetts.  The RFD recommended that the Commissioner issue a Final Decision affirming and issuing the proposed Final Order of Conditions to the Applicants, Scott Nielsen and the Levi Nielsen Company, Inc.  The RFD found that the Petitioners failed to show by a preponderance of the evidence that the work in the Buffer Zone would alter the wetland and that the alteration would adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the MWPA.  Regarding the Issues for Resolution, the RFD found that the proposed Project: (1) will not result in an adverse impact to the Bordering Vegetated Wetland (“BVW”), (2) meets the performance standards for BVW, (3) fully complies with the Department’s Stormwater Management Policy, and (4) will not result in adverse impairment of the Certified Vernal Pool, including the associated habitat.
STANDARD OF REVIEW

To succeed on a motion for reconsideration, the Petitioners have a heavy burden. The Petitioners must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


I have reviewed the Motion for Reconsideration and the Applicants’ and Department’s separate Oppositions to the Motion for Reconsideration.  For the reasons stated by the Applicants and the Department in their Oppositions to the Motion for Reconsideration, I recommend that the Commissioner deny the Motion for Reconsideration.  In light of a number of the Petitioners’ arguments, it is worth emphasizing that the RFD and the Final Decision must be based solely on the record evidence.  For example, the Petitioners erroneously argue that the RFD incorrectly stated that the Petitioners’ experts never visited the site, even though there is no record evidence that they visited the site, which the Petitioners concede.  

The Petitioners also mistakenly state that the RFD incorrectly discusses testimony from Emily Stockman and Heather Colson because Petitioners claim they did not rely on such testimony at the Adjudicatory Hearing.  The Petitioners concede, however, that they had previously submitted that testimony, and thus it became a part of the record, until it was stricken from the record in the RFD.  Lastly, the Petitioners iterated a number of issues based upon evidence and argument at the Adjudicatory Hearing, such as evidence and argument related to the culvert, the safety factor, permeability, and alternative scientific tests.  As stated in the RFD, the Petitioners’ evidence regarding these points and others failed to show by a preponderance of the evidence that the work in the Buffer Zone would alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the MWPA.


For all of the above reasons, I recommend that the Department's Commissioner deny the Petitioner’s Motion for Reconsideration pursuant to 310 CMR 1.01(14)(d).
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.
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