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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Petitioner, Kenneth Joblon, has moved for reconsideration of the Final Decision issued by the Commissioner of the Massachusetts Department of Environmental Protection (“the Department” or “MassDEP”) in this appeal.  MassDEP opposed the motion.  For the reasons discussed below, I recommend that the Commissioner issue a Final Decision on Reconsideration that denies the Motion for Reconsideration under 310 CMR 1.01(14) (d) and upholds the Final Decision.
The Final Decision adopted the Recommended Final Decision (“RFD”), which recommended granting the Department’s motion to dismiss for failure to state a claim.  Mr. Joblon had attempted to appeal an Administrative Consent Order with Penalty (“ACOP”) that MassDEP entered with Stephen F. and Marcia Sullivan concerning wetlands issues under the Wetlands Protection Act (the “Act”), G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  MassDEP entered the ACOP after it received a request for a Superseding Order of Conditions (“SOC”) from Mr. Joblon relative to an Order of Conditions concerning work done at the Sullivans’ property.  Upon receipt of the SOC request, MassDEP conducted an investigation, viewed the subject matter as more appropriate for enforcement, and ultimately entered the ACOP with the Sullivans.  MassDEP did not involve Mr. Joblon in the process that culminated in the ACOP, and the SOC request remains pending with MassDEP.  Dissatisfied with the result, Mr. Joblon has attempted to appeal the ACOP in order to obtain an adjudicatory proceeding to challenge the ACOP.
The Department’s motion to dismiss this appeal argued that Mr. Joblon failed to state a claim upon which relief can be granted.  In sum, the Department argued that Mr. Joblon had no legal right to lodge an administrative appeal of the ACOP.  The Department contended that it was authorized as a matter of enforcement discretion to resolve the alleged violations by way of an enforcement action and an ACOP, instead of through an SOC.  It concluded that Mr. Joblon is not entitled to an adjudicatory proceeding to challenge that discretion.  The RFD agreed with the Department, and therefore recommended dismissal of the appeal for failure to state a claim.

The Commissioner adopted the RFD, and included the following comment in his Final Decision:

I recognize that there is an inherent tension where a matter that began as a permit application and permit from the conservation commission is viewed by the Department as an enforcement matter.  The transition from permitting to enforcement necessarily means that the matter moves from a context where the Department provides certain third-party regulatory rights of participation to a realm where there are no rights or formal mechanisms for third-party participation.  Given this, as a matter becomes more about prospective permitting and less about enforcement for past violations the Department should consider the loss of third-party rights of participation when moving a matter from the permitting context to the enforcement realm.  In this case, the Administrative Consent Order with Penalty pertained almost exclusively to a penalty and restoration for past violations, while allowing the status quo with respect to a minor part of the altered beach.
STANDARD OF REVIEW

To succeed on a motion for reconsideration, Mr. Joblon must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id.
DISCUSSION


Mr. Joblon first argues that the Final Decision dismissed his appeal “based upon a single finding of fact” that was clearly erroneous.  He contends that the erroneous finding of fact is the last sentence in the Commissioner’s comment, which reads that the ACOP that Mr. Joblon has attempted to appeal “pertained almost exclusively to a penalty and restoration for past violations, while allowing the status quo with respect to a minor part of the altered beach.”  He claims that this finding is “clearly erroneous because it is based upon an inaccurate conclusion in the RFD about the extent to which the [ACOP] required beach restoration.”  Motion for Reconsideration, p. 1.  


Mr. Joblon’s argument is not persuasive for several reasons.  First, the bases for dismissing the appeal were generally: (1) the absence of a constitutional, statutory, or regulatory right for Mr. Joblon to appeal the ACOP, (2) the absence of third party rights of participation in the enforcement realm, and (3) MassDEP’s broad enforcement discretion.  RFD, pp. 4-12.  There is no evidence that the Final Decision’s adoption of the RFD was premised on the statement that the ACOP “pertained almost exclusively to a penalty and restoration for past violations, while allowing the status quo with respect to a minor part of the altered beach.”  Instead, the Commissioner acknowledged the “inherent tension where a matter that began as a permit application and permit from the conservation commission is viewed by the Department as an enforcement matter.”  Given this tension, the plain language indicates that the Final Decision provides only prospective notice that “as a matter becomes more about prospective permitting and less about enforcement for past violations the Department should consider the loss of third-party rights of participation when moving a matter from the permitting context to the enforcement realm.”  Final Decision, p. 1 (emphasis added).  The language does not in any way suggest that the degree of consideration may in some way create a right to appeal an ACOP that has its origins in an SOC request.  If the Commissioner had intended that result, he would have so stated.


Second, the statement that the ACOP allows the status quo with respect to a minor part of the altered beach is not clearly erroneous or based upon an inaccurate conclusion in the RFD.  The RFD accurately summarized the relevant history of the site.  Beginning in about 1986, rocks and boulders were unlawfully removed from the rocky intertidal shore on the site, resulting in orders for restoration “with the caveat that a ten foot-wide passage would remain unobstructed and be maintained between the Site’s coastal bank and the landward edge of the restored rocky beach.”  RFD, p. 3.  The sufficiency of the restoration was under MassDEP’s review in the early to mid-1990s, in response to Mr. Joblon’s requests for review.  Petitioner’s Memorandum, p. 2.  In about November 1997, as the RFD stated, “MassDEP determined that the Site was sufficiently in compliance with the Act and the Regulations and the parties’ [1990] settlement agreement, even though Mr. Joblon continued to dispute that the rocks had been adequately restored on the beach.”

In 2010, when MassDEP viewed the matter as more appropriate for enforcement instead of permitting, it had before it the “unpermitted installation of a seawall and stormwater drain pipes on the Coastal Bank and Beach and removal of the ‘naturally occurring boulder/cobble beach . . . leaving a sandy upper portion of the Coastal Beach approximately 20 to 25 feet wide and 120 feet long.’”  RFD, p. 4.  The ACOP required restoration with respect to all of these unpermitted activities—removal of the wall, removal of the pipes, and restoration of the rocky intertidal shore, which may leave “a strip of sand that is not greater than 15 feet in width . . . .”  RFD, p. 4.  Thus, aside from the 5 foot enlargement of the 25 year-old 10 foot passageway, the ACOP required complete restoration of the entire area.
  This was accurately summarized in the Final Decision as “allowing the status quo with respect to a minor part of the altered beach.”  The status quo being the allowance of a passageway—previously 10 feet in width, and now 15 feet—between the coastal bank and the landward edge of the restored rocky beach.  RFD, p. 3.   Mr. Joblon’s SOC request sought to alter the status quo by eliminating the passageway because, Mr. Joblon asserts, the passageway is no longer necessary and adversely impacts the beach. 
  MassDEP viewed the matter differently and exercised its broad enforcement discretion to allow a passageway to remain.
  Therefore, neither the RFD nor the Final Decision was based upon any clearly erroneous findings of fact.

In his last argument for reconsideration, Mr. Joblon contends that the “ruling of law that [he] is not entitled to appeal the ACOP is clearly erroneous.”  Mr. Joblon argues that he has a right to a hearing that arose out of the process he initiated with his SOC request, which, he contends, was an “existing adjudicatory proceeding.”  Motion for Reconsideration, p. 4.  Although this claim repeats arguments that were considered and addressed in the RFD, I will nevertheless address it for purposes of clarity.  First, the RFD explained in detail that there were no third-party appellate rights once this matter moved from the permitting realm to the enforcement context.  Second, it also addressed what was left of Mr. Joblon’s regulatory rights in the SOC process, stating: 

Mr. Joblon claims that the ACOP effectively extinguishes his appellate rights under the SOC and therefore “violate[s] G.L. c. 30A § 10, which states that ‘in conducting adjudicatory proceedings, as defined in this chapter, agencies shall afford all parties an opportunity for full and fair hearing.”  Petitioner’s Memorandum, p. 4.  Mr. Joblon’s argument would prevail if he had a right to an adjudicatory proceeding.  As discussed above, however, no such right attached to the ACOP.  The extent, however, to which Mr. Joblon still has appellate rights in his SOC request is not before me in this attempt to appeal the ACOP.  The Department has not acted on the SOC request.  The question that remains in that appeal is whether it is rendered moot by the Department’s exercise of discretion in the ACOP.  

RFD, p. 12 (footnotes omitted, emphasis added).

Third, Mr. Joblon’s SOC request did not initiate an adjudicatory proceeding pursuant to G.L. c. 30A § 14.  His SOC request initiated a regulatory review process of the Order of Conditions under the MassDEP’s Wetlands Regulations that culminates in MassDEP’s decision on the request.  It is not an adjudicatory proceeding.  See 310 CMR 10.05(7)(a)-(g); 310 CMR 1.01(1)(c).  It is only when a decision is rendered on the SOC request that a “reviewable decision” has been issued and an adjudicatory proceeding may be requested under the Wetlands Regulations.  See 310 CMR 10.05(7)(j); 310 CMR 1.01(1)(c).  
For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration that denies the Motion for Reconsideration under 310 CMR 1.01(14) (d) and upholds the final decision. 

NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� The ACOP also required the Sullivans to pursue and obtain a “permit (Superseding or Final Order of Conditions) for post-construction approval of the [elevated] stairway” on the coastal bank.  RFD, p. 4.





� As accurately pointed out in a footnote in the RFD, Mr. Joblon took a different position in his legal memorandum, arguing that the Settlement Agreement required maintenance of a 10 foot passageway and requesting therefore that the passageway only be restored to the 10 foot width.  RFD, p. 6, n. 1.  Petitioner’s Memorandum, pp. 4-5.  Mr. Joblon has also claimed that it was never “intended” in the 1990 Settlement Agreement that the ten-foot wide passageway would be allowed to continue after beach nourishment activities had allegedly ceased.  However, as the RFD explained, MassDEP had determined in about 1997 that nothing more remained to be done at the site—the requirements of the 1990 Settlement Agreement had been met, “even though Mr. Joblon continued to dispute that the rocks had been adequately restored on the beach.”  RFD, p. 3; Petitioner’s Memorandum, p. 2.


           


� MassDEP and its regulations point out the dynamic nature of coastal areas.  MassDEP’s Response to Motion for Reconsideration; 310 CMR 10.21-10.31.  


� As stated in the RFD, Mr. Joblon is not without legal recourse to redress what he perceives as MassDEP’s failure to sufficiently enforce the Act and the Wetlands Regulations.  RFD, p. 12, n. 5.  See e.g. G.L. c. 131 § 40 (¶ 30) (“Any court having equity jurisdiction may restrain a violation of this section and enter such orders as it deems necessary . . . .”).
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