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RECOMMENDED FINAL DECISION ON RECONSIDERATION

The Tompkins-Desjardins Trust (“the Trust”) has moved for reconsideration of the Final Decision issued by the Commissioner of the Massachusetts Department of Environmental Protection (“the Department”).  The Final Decision adopted the Recommended Final Decision (“RFD”) issued on April 1, 2011.  

The Final Decision entered summary decision against the Trust on its appeal of a Superseding Determination of Applicability (“SDA”).  It was determined that the Trust’s filing of a Request for Determination of Applicability (“RDA”) and subsequent appeal of the SDA were barred as a matter of law by two binding orders of conditions that will remain in effect until July 7, 2013 (for DEP #63-479)  and December 11, 2012 (for DEP #63-564).  The Trust’s RDA and appeal of the SDA sought a determination of intermittency for a stream that was specified as perennial in the orders of conditions, constituting an impermissible collateral attack on the orders of conditions.

STANDARD OF REVIEW

To succeed on a motion for reconsideration, the Trust must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


I have reviewed the Motion for Reconsideration and the Department’s Opposition to the Motion for Reconsideration.  For the reasons stated by the Department in its Opposition to the Motion for Reconsideration, I recommend that the Commissioner deny the Motion for Reconsideration.  In sum, the Trust has only elaborated upon arguments already raised, considered, and addressed in the RFD.  The Trust has still not offered a meritorious reason to set aside a long line of Department precedent holding that the filing of an RDA that contravenes a binding order of conditions constitutes an impermissible collateral attack on the order of conditions.  The Trust has not pointed to a clearly erroneous finding of fact or ruling of law.  For these reasons, I recommend that the Department's Commissioner deny the Trust’s Motion for Reconsideration pursuant to 310 CMR 1.01(14) (d).
NOTICE—RECOMMENDED FINAL DECISION ON RECONSIDERATION



This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A. The Commissioner's Final Decision is subject to court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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