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COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION

ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

                                                                                     May 21, 2010

	In the Matter of 

United States Coast Guard

Baker’s Island Light 


	     OADR Docket No. WET-2009-041

     DEP File No. 064-0479

     Salem


                         RECOMMENDED DECISION ON RECONSIDERATION


Robert T. Leavens (“the Petitioner”) challenged the Superseding Order of Conditions that the Northeast Regional Office of the Massachusetts Department of Environmental Protection ("Department”) issued on August 14, 2009 to the United States Coast Guard ("U.S.C.G.").  The project is located at Baker’s Island Light in Salem, Massachusetts and is designed to remediate lead-impacted soils from lead paint at the site, which contains land regulated under the Wetlands Protection Act, M.G.L. c. 131, § 40.  The work is being undertaken prior to transfer of the property to the Essex National Heritage Commission pursuant to the National Historic Lighthouse Preservation Act of 2000.  


On March 23, 2010, I issued a Recommended Final Decision, recommending that a Final Order be issued on the project despite any title issues, and that the Petitioner may not challenge the adequacy of the waste site cleanup standard for lead established for this site under the Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA") and coordinating provisions under M.G.L. c. 21E.  In addition,  I recommended the addition of two conditions upon which the Parties had agreed.  The Commissioner issued a Final Decision adopting my recommendations, and the Petitioner has requested reconsideration.   I recommend that the Commissioner deny the Petitioner’s Motion for Reconsideration because there was no error of fact or law in the Final Decision.  See 310 CMR 1.01(14)(d). 
 The Petitioner renews his argument that there is no recorded chain of title for the property where the work is proposed to take place, and thus, the Order of Conditions cannot be properly recorded as required by the wetlands regulations.  The Petitioner states that this issue was identified before the Salem Conservation Commission and has not been addressed.  The Recommended Final Decision, adopted by Final Decision, adequately considered this question and the Petitioner may not, under the guise of reconsideration, renew those previously raised claims.  The Petitioner also contends that the level of lead remediation required is insufficient for children, as compared to adults for which the risk methodology was completed.  While the Petitioner is correct that I did not reach the distinction between lead levels for children as compared to adults, my recommendation was properly based upon the coordinating provisions under M.G.L. c. 21E where work is conducted under the cleanup standard for lead established for this site under CERCLA.   While the Petitioner may disagree, there is no factual or legal error.  The requirement imposed by the Salem Conservation Commission that a licensed Site Professional be present on site during the work has been carried over into the Department's Final Order of Conditions.

The Petitioner asserts that the wetlands regulations at 310 CMR 10.21 to 10.35 show that the federal government is not exempt from state laws as to coastal issues.  While there are references to federal programs in the wetlands regulations and admonitions to applicants to comply with all applicable federal, state and local laws, nothing in these provisions addresses the question of compliance by federal agencies with state wetlands law.  The question of the application of the recordation requirement to the U.S.C.G. was adequately considered in the Recommended and Final Decisions and need not be reargued here.  
Finally, the Petitioner's claims that Department counsel and the Presiding Officer who conducted the Pre-Hearing Conference misrepresented and falsified his statements are without merit.  While the Petitioner is correct that I was not present at the early stages of the litigation, he has taken every opportunity to press his case and I find no prejudice whatsoever in the transfer of this matter.   The Petitioner made inquiries about appeal rights subsequent to a request for reconsideration and I note that the Final Decision issued after this Recommended Decision on Reconsideration will contain a provision on further appeal. 

In sum, I recommend that the Department’s Commissioner deny the Petitioner’s Motion for Reconsideration.


    ______________________

                                                                                                      Pamela D. Harvey

                                                                                     Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION ON  RECONSIDERATION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

