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FINAL DECISION ON RECONSIDERATION

Vincent Iuliano, on behalf of American Reclamation Corporation (“the Petitioner”), challenged a Notice of Intent to Assess Penalty and a Unilateral Administrative Order issued by the Massachusetts Department of Environmental Protection ("Department”).  He requested reconsideration of the Final Decision, which sustained a Recommended Final Decision of an Administrative Magistrate of the Division of Administrative Law Appeals.  He states that the penalty was based on the ability of the company to pay the penalty in 2008, and the company presently has no assets.  He also seeks clarification as to why the directives in the order would apply to future operations absent a specific finding as to whether AMREC reprocessed Land Loc without 1% liquid asphalt emulsion, ceased accepting catch basin cleanings or disposed of crushed rubble with painted or coated materials properly.  Under the Department’s rules for adjudicatory proceedings, a motion for reconsideration is granted only where a decision is based on a finding or fact or conclusion of law that is “clearly erroneous.”  310 CMR 1.01(14)(d).  Because the Petitioner has not demonstrated any error of fact or law, I deny the motion for reconsideration.

The Administrative Magistrate specifically determined that the Petitioner had the ability to pay a civil administrative penalty of $43,302.50 when the penalty assessment was issued. As the Magistrate explained, the penalty is calculated based upon the financial documentation available at the time.  Matter of Anger, Docket No. DEP-05-721, Final Decision (March 28, 2008).  This approach to the calculation of penalties is not legal error. 

 As to the requested clarification about the future applicability of the provisions in the Order, the Magistrate did find that the Petitioner violated provisions related to reprocessing of Land Loc, had accepted catch basin cleanings in violation of the regulations, and disposed of crushed rubble containing painted or coated material in violation of the regulations.  Where the Magistrate was unable to confirm that the Petitioner had returned to compliance, it is appropriate to retain these provisions in the Order in the event the Petitioner resumes its business. Indeed, these provisions simply require compliance with the Department’s regulations, as would be expected of any business.  Thus, the inclusion of these provisions in the Order is not legal error.
A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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