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FINAL DECISION ON RECONSIDERATION
This matter involves the consolidated appeals of two enforcement actions taken by the Southeast Regional Office of the Massachusetts Department of Environmental Protection (the “Department”) against Blackinton Common LLC (the “Petitioner”), regarding its alleged violations at the real property located at 140 and 148 Commonwealth Avenue in North Attleborough, Massachusetts (the “Site”).  The Department issued a Penalty Assessment Notice, DEP File No. PAN-SE-07-3R001, on June 29, 2007, in the amount of $318,276.40, for fourteen alleged violations of M.G.L. c. 21E and the Massachusetts Contingency Plan, 310 CMR 40.0000 et seq. (the “MCP”).  The Department also issued a Unilateral Administrative Order, DEP File No. UAO-SE-07-3R001, on September 7, 2007, directing the Petitioner to take certain response actions under M.G.L. c. 21E and the MCP.  
In a Final Decision dated January 27, 2010, I adopted the September 25, 2009 Recommended Final Decision of the Presiding Officer finding thirteen violations of M.G.L. c. 21E and the MCP and upholding the assessed penalty of $318,276.40.  I did not adopt, but modified the portion of that decision relating to the violation of the Response Action Performance Standard (“RAPS”) at 310 CMR 40.0191.  I also found that there were violations of the RAPS requirements for which the assessed penalty was appropriate based upon a different rationale.
The Petitioner’s Motion for Reconsideration must be denied because it was untimely.  The Final Decision was issued on January 27, 2010.  The Petitioner was required to serve its Motion for Reconsideration by February 5, 2010, seven business days later.  See, 310 CMR 1.01(3)(a)3.  However, Petitioner did not serve the motion until February 8, 2010.  The Case Administrator for the Office of Appeals and Dispute Resolution issued an email to counsel for all the parties informing them that the date of issuance was January 27, 2010 and that she had placed the Final Decision in the mail on that date.  In addition, the Case Administrator has confirmed that date of issuance by mail.  While counsel for the Petitioner has submitted a copy of an envelope postmarked January 28, 2010, this was apparently the envelope in which an errata sheet for the Final Decision was mailed.  Counsel for the Petitioner claims that this is the date of issuance of the decision because the correction was to the date on the first page, which stated it was dated “2009” rather than “2010.”  This was an obvious typographical error which did not invalidate the date of issuance for the Final Decision.  There should have been no confusion because counsel for the Petitioner was also informed of the correct date of issuance by the Case Administrator in her January 27, 2010 email.    
However, it is also clear that the Petitioner has not met its burden to show that the Final Decision should be reconsidered.  No ruling of law or finding of fact is clearly erroneous, the standard for reconsideration under the regulations. 310 CMR 1.01(14)(d).  In addition, “[w]here a motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied,…it may be summarily denied.”  See, 310 CMR 1.01(14)(e).

For the most part, in its Motion for Reconsideration, the Petitioner has merely reiterated arguments that it made below, namely, the arguments that the Department does not have the authority to reject or invalidate a Response Action Outcome Statement, the argument that the Petitioner adequately assessed residential exposures, and the argument that post-Response Action Outcome data should not be considered.  These arguments were carefully considered in the Recommended Final Decision and Final Decision.  The Petitioner has also argued that the Final Decision improperly recast the Department’s invalidation of the Response Action Outcome Statement as a rejection of that Statement.  In so doing, Petitioner continues to argue that the Department does not have the authority to reject a Response Action Outcome Statement.  Therefore, this is also a reiteration of Petitioner’s prior position on that issue.  
As to errors of law, the Petitioner argues that the Final Decision improperly shifted the burden from the Department to the Petitioner on whether the site characterization met the applicable MCP standards.  This is incorrect.  The Final Decision adopted the factual findings and legal conclusions of the Recommended Final Decision that the Petitioner’s site characterization was not adequate.  These conclusions were based upon an extensive review of the record, in which the Presiding Officer first looked to the Department’s evidence – most of which was gleaned from the Petitioner’s submittals – to prove whether the site characterization was inadequate to meet each particular standard of the MCP.  It was only after reviewing the Department’s evidence that the Presiding Officer looked to see what rebuttal was provided by the Petitioner.  The burden was placed on the Department to prove all violations in the Recommended Final Decision as adopted by the Final Decision.  As stated in the Recommended Final Decision, “the Department proved by a preponderance of the evidence – in fact, by an overwhelming weight of evidence – that the Petitioner failed to characterize the contamination and risks at this site in compliance with the MCP.”

A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Laurie Burt 

Commissioner
�  See, Recommended Final Decision, p. 72, as adopted by Final Decision.
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