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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Petitioners, Irene Duprey Gutierrez and Kreg R. Espinola, challenged a Superseding Order of Conditions (“SOC”) issued by the Southeast Regional Office of the Massachusetts Department of Environmental Protection (the “Department”)  for a project to install a seasonal float system at an existing pier proposed by the Community Boating Center (“CBC”) along Clark’s Cove in New Bedford.  The New Bedford Conservation Commission (the “Commission”) had issued an Order of Conditions denying the project and is also challenging the Department’s position in this appeal.  The Petitioners and the Commission focused on two related aspects of the project site, the accumulation of sand obstructing flow beneath the timber section of the pier and the resulting accumulation of seaweed on the northern side of the pier.  The Petitioners argued that the Department had not properly reviewed CBC’s proposed project due to ambiguities as to its scope.  The Petitioners and the Commission also sought limitations on the use of motorized vessels at the pier and removal of seaweed from the site.   

In a Recommended Final Decision, I found that review of the project had been adequate, the SOC need not and should not address the accumulation of sand under the timber portion of the pier because the work involving the timber pier was governed by a prior Order of Conditions issued by the Commission, and the proposed work as conditioned meets the performance standards for land under the ocean, land containing shellfish, and either rocky intertidal shore or coastal beach, but with the addition of a condition referencing the continuing conditions in the Commission’s Partial Certificate of Compliance related to vessel use to clarify that they apply to the floats as well as the pier.
  I recommended that the Department’s Commissioner sustain the SOC with the modifications, and the Commissioner adopted this recommendation in a Final Decision.   The Petitioners moved for reconsideration.  I recommend that the Commissioner deny the Petitioner’s request for reconsideration because the Final Decision contained no material error of fact or law. 

A motion for reconsideration will be allowed only where there is a clearly erroneous finding of fact or ruling of law on which the final decision is based.  310 CMR 1.01(14)(d).  A motion for reconsideration may be summarily denied where it repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered, and denied, or where it attempts to raise new claims or arguments.  Id.  The Commissioner may remand a case to the Presiding Officer for the purposes of receiving new evidence or for additional findings of fact or conclusions of law, typically where the evidence to be introduced was not reasonably available for presentation at the hearing.  310 CMR 1.01(14)(e).

First, the Petitioners argue that CBC should be required to file a new application for submission to the Commission, on the grounds that the project is “40 times” larger than the project described in the Notice of Intent, citing the Department’s Plan Change Policy and Citizens for Responsible Environmental Management v. Attleboro Mall, 400 Mass. 658 (1987).  The larger project includes the seasonal floats.  This argument fails for two reasons: the Commission has already reviewed the installation of the floats, as shown in the minutes of its meetings provided by CBC, and I requested that CBC file a plan change when it appeared that the Department had viewed the floats as part of the prior project governed by the Partial Certificate of Compliance to ensure that the proceedings did conform to the Plan Change Policy.  Further, the Department’s SOC suggests that there was some review of the floats.  While there was ambiguity as to the review, there is no error of law as to the procedures followed in this matter.  

Second, the Petitioners assert error on the grounds that the Department omitted review of the project as to its impacts on coastal beach. As explained in the Recommended Final Decision, the overlap of the both the resource areas of, and the consistency of the performance standards for, coastal beach and rocky intertidal shore as well as land containing shellfish, was sufficient to persuade me that remand for additional review was not warranted.  The Department’s witness testified that the project met the performance standards for coastal beach.  The record was sufficient to support a conclusion that the work in coastal beach would conform to the performance standard for coastal beach.  Reconsideration of this issue is also not warranted. 

Third, the Petitioners renew their argument that the Department may not issue a permit absent compliance by CBC with the Massachusetts Environmental Policy Act (“MEPA”).  The Petitioners assert that the project will exceed the MEPA threshold of one-half acre of resource area alteration at 301 CMR 11.03(3)(b)1.f.   One half acre is 21,780 sq. ft.  The project size is less than 5,000 sq. ft. and consists almost entirely of pile-held seasonal floats; the record does not support a finding that the project will actually alter the same area or a larger area, and certainly not one-half acre.   Pile-held seasonal floats are explicitly excluded from the 2,000 sq. ft. threshold at 310 CMR 11.03(3)(b)6.  The MEPA issue need not be reconsidered.

Finally, the Petitioners argue that “best available measures,” a term used in the performance standards, should have included a prohibition on motorized vessels and consideration of alternate locations for the float, specifically relocation to the Dartmouth side of the pier.  The Commissioner adopted the recommendation that restrictions on the use of motorized vessels included in the Commission’s Order and Partial Certificate of Compliance be included in the Final Order of Conditions as well. While a revision in project design could be within the definition of “best available measures” at 310 CMR 10.23, there is no evidence to support findings as to lesser impacts if the floats were moved to the other side of the pier, into another town.  Indeed, there was little evidence of impacts from the floats at all; the allegations of impacts primarily related to the use of the floats by vessels and the sand accumulation under the pier.  

For the reasons stated, I recommend that reconsideration of the Final Decision be denied.


    ______________________

                                                                                      
   Pamela D. Harvey







    
   Presiding Officer

           NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
� The Partial Certificate of Compliance issued by the Commission contains a continuing condition requiring CBC to maintain a five foot clearance under the timber portion of the pier that may be enforced by the Commission or the Department.  A Final Order of Conditions resolving this appeal would govern the work to complete the project related to the installation of the pilings, ramp, and seasonal float system.





