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FINAL DECISION ON RECONSIDERATION

On May 7, 2010, I issued a Final Decision (or “FD”) in these appeals after a Presiding Officer in the Office of Appeals and Dispute Resolution (“OADR”) issued a Recommended Final Decision (“RFD”).  The Final Decision adopted the RFD’s conclusion that the Alossos committed the Title 5 violations alleged in the Notice of Intent to Assess an Administrative Penalty (“PAN”) and that the violations were willful and not the result of error, resulting in a total penalty of $12,559.00.  I concluded, however, based upon a careful review of the record, and in view of a recently issued Final Decision in another case, that the record contained insufficient information showing the Department considered the Alossos’ financial condition, as required by G.L. c. 21A § 16 and 310 CMR 5.25, prior to issuance of the PAN.  See In the Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010) (“Roofblok”), Final Decision on Reconsideration (July 22, 2010) (“Roofblok II”).  Thus, I determined that the PAN must be vacated.


The Department has filed a Motion for Reconsideration, asserting that the Final Decision is based upon an erroneous finding of fact and errors of law.  This Final Decision on Reconsideration denies the Motion for Reconsideration, leaving the Final Decision undisturbed.  

STANDARD OF REVIEW

To succeed on a motion for reconsideration the parties must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION
I.
Alleged Errors of Law
The Final Decision vacated the penalty in the PAN because the administrative record did not establish that the Department considered the Alossos’ financial condition, as required by the Administrative Penalty Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations, 310 CMR 5.25(10).  The record contained only conclusory statements that the Department considered the Alossos’ financial condition.  FD, pp. 6-7.  I found that there was “no material difference between that testimony and the testimony that was deemed insufficient in Roofblok.”  Id. at p. 7.  The Roofblok penalty was vacated because the record contained only conclusory statements that financial condition was considered.  As a consequence, the Final Decision in this appeal stated that the PAN must be vacated because “there is insufficient information in the record showing the Department in fact considered the Alossos’ financial condition before issuance of the PAN.”  FD, p. 8.
The Motion for Reconsideration asserts that the Final Decision is in error because it relied upon Roofblok, which the Department asserts was wrongly decided.  Motion for Reconsideration, p. 5.  The Department argues that Roofblok was wrongly decided because it relies upon the federal administrative decision of In re New Waterbury, Ltd.
, it is at variance with MassDEP Guidelines for Calculating Civil Penalties (“the Penalty Guidelines”), it ignored prior Department administrative decisions, and it should not be applied retroactively.  Motion for Reconsideration, pp. 5-16.  Similar arguments were considered and addressed on reconsideration in Roofblok II, which found the arguments unpersuasive and left Roofblok undisturbed.  See Roofblok II, pp. 2-11.  I find the assertions of legal error in this appeal to be unpersuasive for the same reasons that were articulated in Roofblok II.  See id.  Therefore, the Final Decision was not based upon an error of law. 

I.
Alleged Errors of Fact

The Department’s Motion for Reconsideration contends that the Final Decision contains a factual error.  The Department argues that the Alossos had not previously raised the alleged inadequacy of the Department’s consideration of financial condition; the Department claims it was not an issue raised in the Notice of Claim and was not listed as an issue for adjudication.  Thus, the Department concludes that the financial condition argument was not appropriate for adjudication.  Motion for Reconsideration, p. 4.  The Record, however, contradicts the Department’s position.  The November 4, 2004, Notice of Claim specifically asserted in three separate locations that the amount of the PAN is “excessive.”  Notice of Claim, ¶¶ 11, 12(d), 13.  The Department was thus required to show that it considered the penalty factors, including financial condition.   See In the Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)(when a respondent claims that the penalty is excessive the Department must “provide testimony to show that it ‘considered’ the [penalty] factors identified in” G.L. c. 21A § 16); In the Matter of William T. Matt, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 36 (October 7, 1998) reconsideration denied, 1998 MA ENV LEXIS 935 (November 23, 1998) (a claim that a penalty is excessive requires an analysis of what “the record shows . . . with respect to each of the penalty factors . . .”); 310 CMR 5.35 (notice of claim must at least sufficiently “den[y] the occurrence of the act(s) or omission(s) alleged by the Department in the Penalty Assessment Notice . . . [or] assert[] that the money amount of the proposed Penalty is excessive.”).  
Further, the DALA Magistrate’s Recommended Final Decision specifically stated that one of the issues for adjudication was: in “determining the penalty amount ($8,625), did DEP consider the penalty factors listed at 310 CMR 5.25?”  The DALA Magistrate addressed financial condition but found it unnecessary to reach the merits because the appeal was resolved on other grounds.  See Recommended Final Decision (June 12, 2008), p. 6 and p. 31, n. 26.  Lastly, at and after the February 4, 2010 adjudicatory hearing, the Alossos’ counsel argued that the Department failed to consider the Alossos’ financial condition, which was subsequently addressed in the March 22, 2010 Recommended Final Decision.  See Alossos’ Closing Brief, p. 12; Recommended Final Decision (March 22, 2010), pp. 22-24. 

For the above reasons, the record amply shows that consideration of financial condition was sufficiently raised as an issue for adjudication.  Thus, the Final Decision was not based upon a factual error.
In sum, the Final Decision was neither based upon an error of law or fact, and thus the Motion for Reconsideration is denied pursuant to 310 CMR 1.01(14)(d), leaving the Final Decision undisturbed.  
NOTICE OF FINAL DECISION ON RECONSIDERATION


A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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� See TSCA Appeal No. 93-2, 5 E.A.D. 529, 538 (EAB, Oct. 20, 1994).    





� Although the Motion to Reconsider argues that the TSCA guidance (“Guidelines for the Assessment of Civil Penalties under Section 16 of TSCA; PCB Penalty Policy,” 45 Fed. Reg. 59,770 at 59,775 (Sept. 10, 1980)) is different and more detailed than the Penalty Guidelines, it was New Waterbury that was relied upon, not the TSCA guidance.  New Waterbury was relied upon as “instructive” with regard to addressing “the quantum of proof necessary for the agency to meet its prima facie threshold with regard to consideration of the specified factors, and therefore shift the burden of going forward to the respondent[.]”  Roofblok II, p. 6.  Thus, as explained in Roofblok II, the Penalty Guidelines, not the TSCA guidance, remain applicable to the extent they can be construed in harmony with G.L. c. 21 A § 15 and 310 CMR 5.00.  FD, pp. 8-9.  Roofblok II did not address the extent to which the TSCA guidance was applicable.  The Department also asserts that New Waterbury should not be relied upon because the TSCA guidance provides that “ability to pay” and “ability to continue in business” should be considered as a single factor, whereas the Penalty Guidelines address only “ability to pay” and do not explicitly address “ability to continue in business.”  The Department has elaborated upon this argument in much greater detail than it did on reconsideration in Roofblok II, which summarized the Department’s argument differently than this decision.  See Roofblok II, p. 6, n. 6.  As stated in Roofblok II, however, whether the TSCA guidance and Penalty Guidelines view these factors differently (separately or together) does not present a “significant distinction” to preclude reliance upon New Waterbury as instructive with regard to the quantum of proof necessary for the agency to meet its prima facie threshold that it considered the respondent’s financial condition. 
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