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COMMONWEALTH OF MASSACHUSETTS

      EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

      DEPARTMENT OF ENVIRONMENTAL PROTECTION

     ONE WINTER STREET, BOSTON, MA 02108 617-292-5500
_____________________________


May 3, 2011
In the Matter of Wharf Nominee Trust              Docket Nos. 2009-052, 2009-053, 2010-2

Philip Y. DeNormandie, Trustee

______________________________

FINAL DECISION ON RECONSIDERATION


This appeal concerns property owned by the Wharf Nominee Trust (the “Trust”), Philip Y. DeNormandie, Trustee,  at 78-82 Atlantic Avenue in Boston currently occupied by the Sail Loft Restaurant and Cafe ("Sail Loft").  The Department issued a Unilateral Administrative Order (“UAO”) which required the Trust to obtain a license and to construct a walkway for public access along Boston Harbor after concluding that the site lacked authorization under M.G.L. c. 91.  The Department also issued a Penalty Assessment Notice (“PAN”) in the amount of $19,320 for the alleged violation.  Prior to issuance of the UAO and PAN, the Trust had submitted a Request for Determination of Applicability (“RDA”) for the property. The Trust appealed the UAO, the PAN, and the Determination.  
The Presiding Officer recommended that the Department’s UAO and Determination of Applicability be sustained, to the extent each would require c. 91 authorization for the portions of the building over flowed tidelands.  She recommended that the PAN be sustained in part, at the base penalty amount of $9,200 plus the upward adjustment for deterrence, for a total of $11,960.00.  In a Final Decision, the former Commissioner adopted the Recommended Final Decision as to its conclusion that the Wharf Nominee Trust must obtain c. 91 authorization for the Sail Loft, but vacated the penalty because the Trust had submitted the RDA prior to the Department’s issuance of the UAO and PAN.  
The Department filed a motion for reconsideration and the Applicant filed an opposition.
 A motion for reconsideration will be allowed only where there is a clearly erroneous finding of fact or ruling of law on which the final decision is based.  310 CMR 1.01(14)(d).  The Department argued that the Trustee’s rights were not prejudiced by the issuance of the PAN prior to the ruling on the RDA, and thus, reversal of the Department’s action was not appropriate.  Not surprisingly, the Trust urged against reconsideration on the grounds that the Final Decision was not clearly erroneous and the record clearly discloses legitimate jurisdictional questions.

Whether to pursue enforcement is a matter of agency discretion, and that discretion resides ultimately with the Commissioner of the Department, not with the Presiding Officer or the Department as a party.  310 CMR 1.01(1)(a).
   The former Commissioner exercised her discretion; I decline to reconsider that exercise.  I offer no opinion on whether penalty assessments should be vacated due to the filing of an RDA.     

A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Kenneth Kimmel, Commissioner
� The Applicant claimed that a motion for an extension of time, which the Presiding Officer had granted, was pretextual because it was clearly already drafted.  Requests for reconsideration by the Department are somewhat unusual, and counsel for the Department has stated as grounds for the extension a strong interest in internal review. Thus, prior preparation of the request for reconsideration would be expected and the motion was properly allowed. 


   


� See, e.g., Matter of Christina Pesce, Docket No. 99-044, Final Decision, 7 DEPR 42 (April 14, 2000); Matter of Jeffrey Buster, Trustee, 110 Beaver Street Trust, Docket No. 2000-40, Recommended Final Decision on Motion for Reconsideration (May 16, 2001), adopted by Final Decision; Matter of Town of Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007) (see also cases cited therein), adopted by Final Decision (March 23, 2007); Thomas M Dicicco v. DEP, �HYPERLINK "http://socialaw.gvpi.net/sll/lpext.dll/sll/sjcapp/sjcapp-2099080" \l "sjcapp-64-32-mass-46--32-app-46--32-ct-46--32-423"�64 Mass. App. Ct. 423� (2005).   





