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Final Decision on Motion for Reconsideration
The petitioner requested an adjudicatory hearing in order to obtain what it characterized as a declaratory judgment that the Department of Environmental Protection (“Department or MassDEP”) erred in regard to a decision it made on the appropriate regulatory classification, pursuant to the Toxic Use Regulations, 310 CMR 50.00, of the company’s use of a certain chemical.  The Department informed the petitioner of its classification decision in two letters to the petitioner in which it also stated that if the company’s use of the chemical exceeded a certain volume threshold, it was obliged to file reports and pay a fee. The petitioner’s notice of claim was filed nearly three months after the Department first notified the petitioner of its classification determination. In a Final Decision, I adopted the Recommended Final Decision of the Presiding Officer dismissing the appeal for lack of standing. The Petitioner seek reconsideration of the Final Decision.  I have considered the petitioner’s arguments and decline to reconsider the Final Decision. No ruling of law or finding of fact is clearly erroneous, the standard for reconsideration under the regulations. 310 CMR 1.01(14)(d). 

The petitioner’s motion does not allege any error of law or fact in the Recommended Final Decision’s conclusion that the petitioner’s notice of claim was filed substantially beyond the 21 day time limit allowed pursuant to 310 CMR 1.01(6)(a). Failure to file a request for an appeal within the required time period is a jurisdictional defect that requires dismissal.  See, Matter of Chandler B. Grannis, Docket No. 96-019, Final Decision-Order of Dismissal (May 22, 1996). Therefore, the petitioner’s objection to the Recommended Final Decision’s analysis of the Department’s classification decision is moot.
The petitioner’s arguments in its motion for reconsideration that the Department’s letters constituted an adjudicatory proceeding which entitled it to a hearing pursuant to M.G.L. c. 30A is a recapitulation of the contentions it made in its notice of claim and opposition to the Department’s dispositive motions. 310 CMR 1.01(14)(d) allows for summary denial of motions for reconsideration which raise arguments that were previously considered and denied.  
The fact that the letters contain conclusory language or direct the petitioner to take an action does not define the letters as an adjudicatory proceeding.  The Department has not asserted nor has the petitioner conceded that it uses a sufficient volume of the chemical to bring its operation within the jurisdiction of 310 CMR 50.00. Therefore, the Department’s conclusions are conditional, not dispositive and, as the petitioner has previously acknowledged, it only faces potential costs to comply. The Department has gone on record to state that its letter do not even constitute a Notice of Non-Compliance, which have been determined not to give rise to a right of appeal. Matter of DiOrio Bros., Docket No. 89-004, Final Decision (December 17, 1995).  The petitioner has not identified any harm it faces should it choose to disregard the letters. Finally, the petitioner’s reliance on M.G.L. c.30A, s. 7 as grounds to assert that it is entitled to an adjudicatory hearing is wholly misplaced. That provision governs judicial review of emergency regulations. If the petitioner seeks a declaratory judgment of its status, it may choose seek a judicial remedy pursuant to M.G.L. c. 231A, but for the reasons articulated above, it is not entitled to an adjudicatory hearing.

A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 
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