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FINAL DECISION ON RECONSIDERATION
INTRODUCTION
On May 7, 2010, I issued a Final Decision (or “FD”) in these appeals that resolved the appeals as follows:

First, the Final Decision vacated an $86,498.50 civil administrative penalty (“penalty”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) had issued against the Petitioner, Roofblok Limited (“Roofblok”), for purported violations of statutes and regulations governing solid waste, hazardous waste, and discharges to the groundwater.  The Final Decision adopted the portion of the Recommended Final Decision (“RFD”) issued by a Magistrate of the Division of Administrative Law Appeals (“DALA Magistrate”) vacating the penalty, but for different reasons than those articulated by the DALA Magistrate.  The Final Decision also modified the DALA Magistrate’s decision regarding a Unilateral Administrative Order (“UAO”) that the Department had issued against the Petitioner 

for the same purported violations.  

Both the Department and the Petitioner have filed separate motions requesting that I reconsider different aspects of my Final Decision.  The Department requests that I reconsider the portion of the Final Decision that vacated the $86,498.50 penalty; the Petitioner requests that I reconsider the portion of the Final Decision that reinstated certain requirements of the UAO.  This Final Decision on Reconsideration denies the motions for reconsideration and keeps the Final Decision in place. 

STANDARD OF REVIEW

To succeed on a motion for reconsideration the parties must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

I.
MassDEP’s Motion for Reconsideration

A.
Alleged Errors of Law
        The Final Decision adopted the DALA Magistrate’s decision vacating the penalty in the Notice of Intent to Assess an Administrative Penalty (“PAN”) because the administrative record did not establish that the Department considered Roofblok’s financial condition, as required by the Administrative Penalty Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations, 310 CMR 5.25(10).  The record contained only conclusory statements that the Department considered Roofblok’s financial condition.  FD, pp. 9, 15.  

1.
The Final Decision Applied the Correct Legal Standard

The Department contends that the Final Decision “ignored applicable precedent and failed to apply the correct legal standard for determining whether MassDEP considered [Roofblok’s] financial condition prior to assessing the penalty . . . .”  I disagree.  The Final Decision followed the applicable precedent and applied the correct legal standard.
  See Final Decision, pp. 6-8, 11-15.  
A number of the decisions cited by the Department in its motion for reconsideration also support the Final Decision’s holding that conclusory statements by the Department that it considered a respondent’s financial condition in assessing a penalty will not suffice under G.L. c. 21A, § 16 and 310 CMR 5.25(10).  In one case, Matter of Duridas, et al., DEP Docket No. 2000-020, 2000-021, 2000-022, Recommended Final Decision, (April 13, 2001), adopted by Final Decision, 8 DEPR 93 (May 10, 2001), the Administrative Magistrate concluded:

[The Department witness] stated that he considered the penalty factors, but he did not provide any information as to how he did so, except to say that the petitioners failed to provide adequate information about their financial circumstances.  The specific information considered by the Department and its completeness are relevant to a determination of whether the penalty assessed is excessive.  [citation omitted]  It is part of the Department’s burden to demonstrate that it gave some thought to each penalty factor.  Its burden is not met by conclusory statements, but rather by facts that describe the thought process of the person who calculated the assessed penalty.
  (emphasis and footnote added)
In Duridas, the Administrative Magistrate allowed the Department “at the hearing to supplement its testimony on how it considered the penalty factors”; she then “elicited enough information to convince [her] that he had considered the factors.”  Id.    

In Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006), the DALA Magistrate discussed record evidence regarding the Department’s thought process, not simply the conclusion that it considered financial condition; the Department provided a general, factually-based summary of how it considered the respondent’s financial condition: “Mr. Levins explain[ed] that he observed that the site consists of a large parcel of land, portions of which were leased and portions of which were undergoing renovation, and, based on this information, he concluded that [the respondent] would be able to pay an $86,250.00 penalty.”
  In Hopedale, the Department also provided a factual basis regarding why the financial information provided by the respondent was insufficient.  Id.  Here, in contrast, the record provides no factual basis regarding how the Department considered Roofblok’s financial condition.

In Matter of Timothy Maginnis, DEP Docket No. 97-151, Ruling on Cross Motions for Summary Decision (March 23, 1999), the record included more than conclusory statements that the Department had considered the respondent’s financial condition.  The Department witness responsible for the penalty calculation provided testimony that the Department “offered the petitioner an opportunity before the PAN was issued to provide information about his financial condition that could have resulted in a downward adjustment.  He did not provide any information to the Department before the PAN was issued or since then in the course of the appeal.”
  

Lastly, the Department’s concern regarding the Final Decision’s reliance on the federal administrative decision of In re New Waterbury, Ltd.
 is misplaced.  The Final Decision relied upon New Waterbury as “instructive” because it is based upon a “similar statutory requirement” as G.L. c. 21A § 16.  FD, p. 9.  Although New Waterbury is a federal case based upon a federal statute (the Toxic Substances Control Act (“TSCA”), 15 U.S.C. § 2605(e)) its analysis of pleading and evidentiary burdens and thresholds arises in a materially comparable statutory context.  Indeed, G.L. c. 21A § 16 requires the Department’s “consideration” and 15 U.S.C. 
§ 2615(a)(2)(B) requires the federal Environmental Protection Agency (“EPA”) to “take into account” certain specified factors in determining the amount of the penalty.
  New Waterbury equates “take into account” with “consideration.”  New Waterbury, 5 E.A.D. at 538.  G.L. c. 21A § 16 requires the Department’s consideration of “financial condition” and 15 U.S.C. 
§ 2615(a)(2)(B) requires the EPA to take into account (consider) “ability to pay.”  5 E.A.D. at 538.  Thus, the statutory schemes in each case raise the same general issue: as a matter of evidence and pleading, what is the quantum of proof necessary for the agency to meet its prima facie threshold with regard to consideration of the specified factors, and therefore shift the burden of going forward to the respondent?  In the context of G.L. c. 21A § 16, the answer is unclear.  New Waterbury is therefore “instructive.”  In addition to New Waterbury, the Final Decision relies upon Massachusetts cases and authoritative sources with respect to the pleading and evidentiary issues implicated by G.L. c. 21A § 16.  FD, pp. 10-15.   For the preceding reasons, the Final Decision’s use of New Waterbury is not an error of law and the Final Decision did not apply an incorrect legal standard and ignore applicable precedent.



2.
The Final Decision Applies Retroactively Because it Clarifies Existing 



Law and Policy

As discussed below, the Department contends that the Final Decision should be applied prospectively rather than retroactively.  I disagree.

The general rule is that “[d]ecisional law is generally applied ‘retroactively’ to past events.”  Tamerlane Corp. v. Warwick Ins. Co., 412 Mass. 486, 489, 590 N.E.2d 191 (1992)(quoting from Schrottman v. Barnicle, 386 Mass. 627, 631, 437 N.E.2d 205 (1982)); accord McCarthy v. Litton Indus., Inc., 410 Mass. 15, 25-26, 570 N.E.2d 1008 (1991); DiCerbo v. Commissioner of Department of Employment and Training, 54 Mass. App. Ct. 128, 135-37, 763 N.E.2d 566 (2002); Lumbermens Mut. Cas. Co. v. Y.C.N. Transp. Co., Inc., 46 Mass. App. Ct. 209, 213 (1999).  “To determine whether a case warrants an exception to the general rule of retroactivity, we look at three factors: [1] ‘the extent to which the decision creates a novel and unforeshadowed rule; [if it is a new rule,] [2] . . . the benefits of retroactive application in furthering the purpose of the new rule; and [3] . . . the hardship or inequity likely to follow from retroactive application.’”   Tamerlane, 412 Mass. at 490.  When the decision represents a clarification or “logical extension of well established principles” it may be applied retroactively without consideration of whether the three factors warrant an exception to the general rule of retroactivity.  Lumbermens, 46 Mass. App. Ct. at 213-214.

Here, the general rule of retroactivity should be followed.  The Final Decision represents a clarification of unclear and inconsistent decisions and the application of well established general rules of pleading and evidence arising out of the mandatory requirement of G.L. c. 21A, § 16 that the Department consider the financial condition of a respondent in determining a penalty.  Accordingly, the exception to retroactivity does not apply.
  See Lumbermens, 46 Mass. App. Ct. at 213-214 (applying general rule of retroactively without regard to the exception because the decision was not a new rule, but simply clarification or logical extension of well established principles).  

The Department contends that the Final Decision should not be applied retroactively because New Waterbury and the Final Decision are inconsistent with the Department’s Penalty Guidelines, upon which it has relied in assessing penalties.  See Department’s Motion, pp. 14-15.  Specifically, the Department contends that the Final Decision is “directly at odds” with the Penalty Guidelines because the latter “do not require the Department to meet th[e] [New Waterbury evidentiary threshold] as part of its prima facie case that it considered a violator’s financial condition.”  Id.  I disagree with the Department’s position.  


The Final Decision addressed first and foremost, as mandated by rules of construction, what is required by the Act, G.L. c. 21A § 16. 
  Although an agency interpretation, such as that found in the Penalty Guidelines, should generally be followed, it cannot be inconsistent with the controlling statute.  See Smith v. Winter Place, LLC, 447 Mass. 363, 851 N.E.2d 417 (2006) (discussing extent of deference to agency interpretation in Attorney General’s advisory) (citing Dahill v. Police Dep’t of Boston, 434 Mass. 233, 239, 748 N.E.2d 956 (2001) (“agency charged with enforcement of statute entitled to ‘substantial deference’ in interpretation of statute through its issued guidelines”).  Unless the agency interpretation is inconsistent with the controlling statute, it should, if reasonably possible, be interpreted in harmony with the statute, giving full effect to the legislative intent.  See Goldberg v. Board of Health of Granby, 444 Mass. 627, 632-35, 830 N.E.2d 207 (2005); Consolidated Cigar Corp. v. Department of Public Health, 372 Mass. 844, 855, 364 N.E.2d 1202 (1977). 

In sum, the Penalty Guidelines should be construed consistently with G.L. c. 21A § 16 if reasonably possible.  The statute provides: “In determining the amount of each civil administrative penalty, the department shall include, but not be limited to, the following in its considerations: . . . the financial condition of the person being assessed the civil administrative penalty . . .”  G.L. c. 21A § 16.  Thus, in every case in which the Department issues a PAN it must consider the respondent’s financial condition in determining the amount of the penalty.   The Department must make a prima facie case that it considered financial condition only in appeals where the issue is sufficiently raised and contested by the respondent.
  Given the obligatory nature of this statutory requirement, it cannot as a matter of law and statutory interpretation be relegated as an affirmative defense to be raised by the respondent as “inability to pay.”  See New Waterbury, 5 E.A.D. at 540 (quoting 2A Moore’s Federal Practice Manual 8-17a (2d ed. 1994)(“A true affirmative defense, which is avoiding in nature, raises matters outside the scope of the plaintiff’s prima facie case.”); FD, p. 10 (quoting 17B Richard W. Bishop, Mass. Prac., Prima Facie Case § 59.3 (5th ed.)(“a party making a claim under a statute usually bears the burden of proving that he comes within the terms of the statute”); Charles H. Koch, Jr., Administrative Law and Practice, § 5.51 (2nd Ed., 1997)(government agency initiating administrative action generally has burden of going forward with a prima facie case).


Not only is this allocation of the burden of going forward consistent with G.L. c. 21A 
§ 16 and fundamental rules of evidence and pleading, it is also consistent with at least one recent Department decision.  See Matter of David Keenan, Docket Nos. 2002-016, 2002-017, 2004 MA ENV LEXIS 15, 20 (November 24, 2004), adopted as Final Decision (July 26, 2005).  As explained in Keenan, when a respondent claims a penalty is excessive, the “Department’s direct case in the penalty appeal must include evidence on how it considered the penalty factors. . . . When a [party] has failed to file direct testimony and provides no explanation or an inadequate explanation of issues on which it has the burden of going forward, its appeal has been dismissed.”  Id.  Likewise, when a party’s “timely filed testimony is nonetheless insufficient to carry its burden of going forward, the appeal has been dismissed for failure to sustain a case.”  Id.    Requiring a party to meet its burden of going forward in its direct case is necessary to allow the opposing party a sufficient opportunity to “prepare cross examination” and submit extrinsic rebuttal evidence.  Id.

Here, the Final Decision construed the Penalty Guidelines to be consistent with G.L. 
c. 21A § 16 stating, in pertinent part, the following:
The guidance is consistent with G.L. c. 21A § 16 and 310 CMR 5.25 to the extent that its allocation of the ‘burden to demonstrate inability to pay’ on the violator refers to the violator’s burden of going forward after the Department has met its prima facie case.  Thus, in every case in which a PAN is issued the Department must be able to present a prima facie case that it considered the respondent’s financial condition as part of the penalty calculation.  Once the Department makes a prima facie case, the burden of going forward shifts to the respondent, and then the ultimate burden of persuasion rests with the Department.  See supra. at pp. 9-12.  It is worth noting that with regard to the penalty amount the Department bears the ultimate burden of persuasion to demonstrate by preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty before issuance of the PAN.  The Department does not, however, have the ultimate burden of persuasion to show that the respondent is financially able to pay the penalty.  
FD, p. 12 n. 6.  The Final Decision also stated: “The Department may determine that it has insufficient reliable information to warrant any adjustments to the total penalty amount, but to make a prima facie case it must at least provide some factually based evidence or analysis demonstrating that it considered the respondent’s financial condition as a penalty assessment factor.”  FD, p. 14.


The Department’s argument that it has relied upon the Penalty Guidelines and thus it will be prejudiced does not provide a persuasive reason to avoid the general rule of retroactivity.  The Department’s position is countered by the controlling statutory requirement, the existing inconsistent Department administrative decisions, some of which coincide with the Final Decision, and the Department’s varying approach in how and when it considers financial condition.  See supra. at pp. 2-6.     


B.
Alleged Errors of Fact

The Department’s Motion for Reconsideration contends that the Final Decision contains errors of fact.  I disagree because the record contains only conclusory statements by the Department regarding the extent to which Roofblok’s financial condition was considered prior to issuance of the PAN.  FD, pp. 5, 8-9.  If the Department considered other general information relative to the Roofblok’s financial condition, the record does not disclose such information.  
In its Motion for Reconsideration, the Department also repeated several of the arguments already raised and considered and there has been no showing that the underlying findings of fact are clearly erroneous; thus, those arguments will not be addressed here.  See 310 CMR 1.01(14)(d); compare Department’s Response to the October 29, 2009 Order to Show Cause with 
the Department’s Motion for Reconsideration (pp. 2-5).  The Department also raised a new argument based upon the testimony of Department employee Jennifer Macionus.  See Department’s Motion for Reconsideration, p. 4.  While it is a new argument and thus may be summarily denied under 310 CMR 1.01(14)(d), I will nevertheless address the argument.

The Department contends that Ms. Macionus’ Prefiled Direct Testimony includes information relating to Roofblok’s general financial condition.  Ms. Macionus provided thirty-three pages of Pre-Filed Direct Testimony relative to her observations of Roofblok’s alleged regulatory violations.  She testified to a February 24, 2005 meeting with the Roofblok president, Paul Keating.  Mr. Keating stated “the Company’s poor financial condition is presently limiting the Company’s ability to comply with the regulations.  Mr. Keating did, however, describe in some detail the new operation and business he has been setting up for the past year or more, and was notably spending capital toward improvements at [Roofblok’s new facility] to establish and expand the business . . .”  Macionus PFT, ¶ 20.  Five pages later in her testimony, Ms. Macionus stated: “While violations have remained outstanding at the 150 Benson Street Fitchburg Facility for over a year, over the same time frame the Company chose to invest considerable resources into establishing its 53 Ayer Road, Littleton site at the expense of correcting the known continuing violations.”  Macionus PFT, ¶ 26.

While Ms. Macionus’ testimony is generally of the type of prima facie evidence contemplated by the Final Decision,
 there is no record evidence showing that this general information was considered by the Department “in determining the amount of the penalty.”  See G.L. c. 21A § 16.  There is no evidence showing that Ms. Macionus played any role in calculating the penalty.  The record contains only testimony from Mr. Kronopolus regarding how the Department calculated the penalty and how it considered Roofblok’s financial condition.  There is no reference in Mr. Kronopolus’ testimony to any of the information mentioned by Ms. Macionus or to Ms. Macionus playing a role in calculating the penalty.  Therefore, Ms. Macionus’ testimony relative to Roofblok’s general financial condition cannot be used to support the Department’s argument that it considered Roofblok’s financial condition when it determined the amount of the penalty.
II.
Roofblok’s Motion for Reconsideration   

The Final Decision determined that Roofblok must comply with the terms of paragraph 35 of the UAO because the DALA Magistrate incorrectly found that the paragraph was moot.  FD, p. 16.  Paragraph 35 states:

On or before April 28, 2006, the Company shall ensure that all records documenting the proper disposal and/or recycling of the off-specification waste concrete paving block have been submitted to MassDEP.


The DALA Magistrate incorrectly ruled this provision was moot based upon the mistaken finding that the provision “requires Roofblok to insure that all pavers are removed from the Fitchburg site.”  RFD, p. 12.  It is undisputed that the pavers or “off-specification waste concrete paving block” referenced in paragraph 35 had been removed in “late February 2006” prior to issuance of the RFD.  See RFD, p. 7.  That, however, did not render paragraph 35 moot because it requires that Roofblok provide documentation of “proper disposal and/or recycling,” not the removal of the material.  Therefore, the Final Decision stated: “MassDEP submitted evidence that the required documentation had not been provided and Roofblok’s evidence corroborated that. . . .  Roofblok has not argued otherwise [in response to the Order to Show Cause regarding whether the RFD should be adopted, rejected, or modified].  I therefore reject the DALA Magistrate’s finding and conclusion with respect to paragraph 35 and determine that Roofblok 
shall comply with its terms within 30 days of the issuance of this Final Decision.”  FD, p. 16.

Roofblok has moved for reconsideration on the basis that it was purportedly not operating a solid waste facility under 310 CMR 19.006 and it has never received a site assignment under G.L. c. 111 § 150A or a permit to operate a solid waste facility; Roofblok contends that until a determination is made that it is a facility, “the Department’s operation and recordkeeping requirements [have not been] triggered.”  Therefore, Roofblok concludes that the Department is without authority to enforce paragraph 35.  The DALA Magistrate made no findings with respect to MassDEP’s authority to issue the order in paragraph 35 or Roofblok’s liability for the alleged solid waste violations (other than the incorrect mootness finding for paragraph 35).  Roofblok’s argument regarding MassDEP’s authority to issue the order in paragraph 35 was sufficiently raised at or before the hearing when Roofblok contested liability for the solid waste violations with respect to the UAO and the PAN.
  It is therefore appropriate to address and make findings with respect to Roofblok’s argument on reconsideration.  See Bayer Corporation v. Commissioner of Revenue, 436 Mass 302, 306-310, 763 N.E.2d 1100 (2002) (ultimate agency decision maker may make findings of fact without hearing and observing the witnesses when such findings are based upon undisputed evidence that does not turn on the credibility of witnesses); see also SEIU v. Labor Relations, 410 Mass. 141, 146 (1991) (hearing officer who did not hear and observe live testimony may render findings and conclusions based upon uncontroverted testimony).

The Regulatory Structure.  The UAO alleged that Roofblok was “storing solid waste at the Facility without a site assignment from the Board of Health of the City of Fitchburg or MassDEP, in violation of M.G.L. c. 111 § 150A and 310 CMR 16.06.”  UAO, ¶ 6.k.  The UAO also alleged that Roofblok had “disposed of solid waste in an open dump at the Facility, in violation of 310 CMR 19.014 . . . [by leaving behind after it moved to a new facility] a stockpile of approximately five hundred (500) cubic yards of off-specification waste concrete paving blocks that MassDEP personnel had observed on March 2, 2004 and during subsequent inspections.”  UAO, ¶ 19.b.  The provision at issue orders Roofblok to provide “all records documenting the proper disposal and/or recycling of the off-specification waste concrete paving block.”  UAO, ¶ 35.  This provision is sufficiently supported by MassDEP’s regulatory authority and a preponderance of evidence in the record, and therefore must be upheld.

“An agency's powers are shaped by its organic statute taken as a whole.”  The Hartford Accident and Indemnity Company v. Commissioner of Insurance, 407 Mass. 23, 28, 551 N.E.2d 502, 505 (1990) (quoting Commonwealth v. Cerveny, 373 Mass. 345, 354 (1977)).  Powers granted to an agency include those necessarily or reasonably implied.  Id.;  Opinion of the Justices, 368 Mass. 831, 834-35 (1973).  MassDEP has broad powers to regulate solid waste and to issue orders to effectuate such regulatory authority.  See G.L. c. 111 §§ 150A and 150A 1/2; G.L. c. 21H, § 4; 310 CMR 19.000 (“Solid Waste Management Regulations”); 310 CMR 16.00 (“Site Assignment Regulations for Solid Waste Facilities”).  The primary statutory authority is G.L. c. 111 § 150A.  It generally provides that no site shall be operated or maintained as a refuse treatment or disposal facility without proper approval and site assignment.
  Refuse is synonymous with "solid waste."  See 310 CMR 16.02; 310 CMR 19.006; G.L. c. 111 § 150A.  The statute’s implementing regulations include 310 CMR 19.000 and 310 CMR 16.00.  310 CMR 19.001; 310 CMR 16.01(2).  

The authority to issue orders is rooted in the enabling statute, which provides that the Department “shall adopt and may from time to time amend rules and regulations, and the commissioner may issue orders, to enforce the provisions of this section.”  G.L. c. 111 § 150A (¶ 17).  The Department is also vested with investigatory powers with respect to “solid waste management facilities to determine and enforce compliance with 310 CMR 19.000 . . . .”  310 CMR 19.007 (emphasis added).  That provision provides:
The Department may from time to time without prior notice make examinations and evaluations of solid waste management facilities to determine and enforce compliance with 310 CMR 19.000. The owner or operator shall in no way restrict, impede, or delay such inspections when performed by a representative of the Department upon presentation of Department issued identification.
310 CMR 19.007.

Failure to comply with any provisions of G.L. c. 111 § 150A or 210 CMR 19.000 constitutes a violation of those provisions.  See 310 CMR 19.081.  The Department also has broad enforcement authority in 310 CMR 19.081.  In particular, 310 CMR 19.081(2)(b) provides that “[w]henever the Department has cause to believe that a violation has occurred, it may, without election: . . . order the owner or operator of the site or facility, or other person responsible for the violation, to take immediately or by a specified date appropriate remedial measures to bring the site or facility into compliance or to protect public health or safety or the environmental resources of the Commonwealth . . . .”  310 CMR 19.081(2)(b) (emphasis added). Under 310 CMR 19.081(2)(g), the Department is authorized to “take such other action provided by 310 CMR 19.000 or other applicable statutory or regulatory authority as the Commissioner deems appropriate.”  

The purpose of 310 CMR 19.000 is broadly defined: 

to protect public health, safety and the environment by comprehensively regulating the storage, transfer, processing, treatment, disposal, use and reuse of solid waste in Massachusetts. Protection of public health, safety and the environment is primarily the prevention of pollution from the site, but also encompasses the operation of the facility within an integrated solid waste management system which maximizes material reuse and the conservation of energy.
310 CMR 19.002.  


The scope of 310 CMR 19.000 is broad, applying to all:

solid waste management activities and facilities including, without limitation, landfills, dumping grounds, transfer stations, solid waste combustion facilities, solid waste processing and handling facilities, recycling facilities, refuse composting facilities and other works or sites for the storage, transfer, treatment, processing or disposal of solid waste and the beneficial use of solid waste.
310 CMR 19.003.  

Under 310 CMR 19.020, "no person shall construct, operate or maintain a facility to store, process, transfer, treat or dispose of solid waste except in accordance with (1) a valid site assignment; [and] (2) a solid waste management facility permit. . . ."  Similarly, 310 CMR 16.06 provides that "no place in any city or town shall be maintained or operated as a site for a facility unless such place such place has been assigned by the board of health or the Department. . . ."  Failure to obtain such assignment “shall constitute a violation of [G.L. c. 111 § 150A] and of 310 CMR 16.00.”  310 CMR 16.06.  


The regulations impose certain record keeping requirements on solid waste facility owners or operators who desire to be exempt from solid waste regulatory requirements by virtue of recycling or beneficially reusing such waste.  For example, 310 CMR 19.060(7) requires a written “summar[y] of beneficial use activities during the past year, including the quantity of secondary material received or distributed for beneficial use . . . .”  See also 310 CMR 16.05(3)(d)6 (recording keeping requirements for the “Department to determine [whether] “the operation has complied with the conditions [for recycling operations] set forth at 310 CMR 16.05(3)(d)1. through  5.”); 310 CMR 16.05(3)(e)5. (recording keeping requirement for the “Department to determine whether speculative accumulation is occurring” in violation of the recycling requirement in 310 CMR 16.05(3)(e)5.).
The Record Evidence.  The record demonstrates beyond a preponderance of the evidence that MassDEP had sufficient cause to believe Roofblok was acting in noncompliance with 310 CMR 19.000, 310 CMR 16.00, and G.L. c. 111 § 150A.  Thus, issuance of the order in paragraph 35 to provide documentation relative to compliance and protection of the public health, safety, or the environment is supported by the record and the Department’s regulatory authority.

The underlying question is whether there was sufficient cause to believe that Roofblok was operating a solid waste facility despite the absence of any regulatory authorization to do so.  A preponderance of the evidence demonstrates that Roofblok was operating a solid waste facility without any regulatory authorization, in violation of CMR 19.000, 310 CMR 16.00, and G.L. 
c. 111 § 150A.  Solid waste means:

useless, unwanted or discarded solid, liquid or contained gaseous material resulting from industrial, commercial, mining, agricultural, municipal or household activities that is abandoned by being disposed or incinerated or is stored, treated or transferred pending such disposal, incineration or other treatment, but does not include:
. . . . 

(i) compostable or recyclable materials when composted or recycled in an operation not required to be assigned pursuant to 310 CMR 16.05(2) through (5).

310 CMR 19.006; 310 CMR 16.02 (same definition).  According to this definition, a material is a solid waste, even if it is ultimately recycled, if it is “an unwanted or discarded solid . . . resulting from industrial . . . activities” and is “stored, . . . pending . . . disposal . . . or other treatment [processing or recycling]” and does not, pursuant to 310 CMR 16.02, meet the conditional exemptions in 310 CMR 16.05(2) through (5).  See Matter of Krasnecky, et al., DEP Docket No. 2003-101, 102, 122, Ruling on Motion for Summary Decision (February 14, 2005) (alleged recyclable material that does not meet the exclusion in 310 CMR 16.02 (Solid Waste §(i)) is solid waste). 

The record demonstrates by a preponderance of the evidence that Roofblok’s substandard pavers are nonexempt solid waste.  Roofblok admitted that between 1998 and 2004 it generated and accumulated large quantities of “substandard material,” claiming that it was “awaiting beneficial reuse [and] was cleared approximately once a year” at Roofblok’s behest to a recycling center.  Keating PFT, ¶¶ 21-24; Roofblok’s Post Trial Brief  (January 12, 2007), § 4, pp. 6-8.  Roofblok admitted at the hearing that the substandard materials “could not be shipped to customers because they were substandard.”  RFD, p. 6.  At times the material would be transported to another company that would crush it for use in roadbeds.  RFD, p. 6.  Roofblok claimed that “[m]ost recently, it had sent [the material] to Walter Fiore in Fitchburg, MA.  Keating PFT, ¶ 23.  Roofblok moved its manufacturing operations in December 2004, leaving behind a large pile of the material.  RFD, pp 6-7.  Shipments to Fiore were delayed in 2005 because of Roofblok’s “financial situation.”  Keating PFT, ¶ 23.  The material remained there for over a year.  Id. at  ¶¶ 23-24.  Finally, in February 2006, Mr. Fiore removed the material upon Roofblok’s request.  Keating PFT, ¶ 24, Ex. 5 (facsimile confirming Mr. Keating secured services for removal); RFD, p. 7.  Roofblok asserted that the substandard material was not “a solid waste as it was not useless, unwanted or discarded and it went to a recycling operation for beneficial reuse.”  Roofblok’s Post Trial Brief  (January 12, 2007), § 4, p. 9.

This evidence regarding Roofblok’s activities was supplemented by undisputed evidence from the Department.  MassDEP provided testimony that during a site inspection on March 2, 2004, the substandard material was piled up approximately two stories high and between 30 and 50 yards long.  Heeley PFT, ¶ 11.  That pile was similar in composition and size to a pile observed approximately 11 months earlier.  Id.  Roofblok had moved its operations to another location approximately one year earlier.  Regan PFT, pp. 4-6; Macionus PFT, ¶ 25.  Mr. Regan testified at the hearing that although the pavers were ultimately removed from the site, the Department does not know where they were moved.  Regan Testimony, Tape #3 (October 24, 2006). 


Given Roofblok’s admissions and the Department’s undisputed evidence, the record demonstrates that the substandard material was solid waste because it was “an unwanted or discarded solid [material]. . . resulting from industrial . . . activities” and was “stored, . . . pending . . . disposal . . . or other treatment [processing or recycling].”  See 310 CMR 16.02 (Solid Waste).  The question remains whether the solid waste was exempt from regulation under 310 CMR 16.02 (Solid Waste § (i)) because it met the conditional exemptions in 310 CMR 16.05(2) through (5) or, as Roofblok claims, was beneficially reused.  See 310 CMR 16.02 (Solid Waste § (i)); Matter of Krasnecky, et al., DEP Docket No. 2003-101, 102, 122, Ruling on Motion for Summary Decision (February 14, 2005) (alleged recyclable material that does not meet the exclusion in 310 CMR 16.02 (Solid Waste §(i)) is solid waste).   


There is no evidence in the record that Roofblok met all the criteria to be exempt from the solid waste regulations for “beneficial reuse” or recyclable material.  The Solid Waste Regulations allow recyclable material to be exempted from regulation as a solid waste if such waste is “beneficially reused” in the manufacture of a product, so long as the Department has issued a Beneficial Use Determination allowing such reuse and the material is handled in accordance with such determination.  See 310 CMR 19.060.  It is undisputed that Roofblok never applied for or received a Beneficial Use Determination.  Regan Testimony, Tape #3 (October 24, 2006).  

 There is also no evidence that Roofblok has met all of the criteria for the solid waste to be exempt for recycling under 310 CMR 16.05(3)(e).  That provision provides a “conditional” exemption for the “following recycling operations or activities . . . provided the operation incorporates good management practice, is carried out in a manner that prevents an unpermitted discharge of pollutants to air, water or other natural resources . . . and results in no public nuisance:

 (e) Asphalt Pavement, Brick and Concrete Recycling Operations. An asphalt pavement, brick or concrete rubble processing (crushing) operation when:

1. the operation is located at:

a. an active quarry or active sand and gravel pit where any asphalt pavement, brick and concrete rubble transported to the site of the operation is pre-sorted so it contains only asphalt pavement, brick or concrete rubble; or

b. the site of a demolition/construction project where all the asphalt pavement, brick and concrete rubble processed is generated at the site;

2. the rubble consists solely of asphalt pavement, brick and concrete that is clean and not mixed with or contaminated by any other wastes or debris;

3. the asphalt pavement, brick and concrete rubble is processed so the maximum length of the largest dimension of any piece of rubble is less than six inches;

4. all rebar is removed in the process and is recycled or disposed in an approved facility;

5. there is no speculative accumulation of the asphalt pavement, brick and concrete rubble or rebar prior to or after crushing and accurate records are maintained that are adequate for the Department to determine whether speculative accumulation is occurring; and

6. at least 30 days prior to commencement of operations, the operator notifies the Department and the board of health using a form as may be supplied by the Department.

If all six conditions of this conditional exemption are not met, there is no exemption for recycling and the operation requires a site assignment.  Matter of Krasnecky, et al., DEP Docket No. 2003-101, 102, 122, Ruling on Motion for Summary Decision (February 14, 2005) (denying motion for summary decision that company was entitled to exemption under 16.05(3)(e) because it was undisputed that concrete rubble was solid waste and the company did not meet all of the criteria in 16.05(3)(e)).

Here, the record demonstrates that Roofblok does not meet at least three of the criteria: (1) the material was speculatively accumulated, (2) accurate records were not maintained to determine whether speculative accumulation was occurring, and (3) Roofblok did not notify the Department and the board of health using a form as may be supplied by the Department 30 days prior to commencement of operations.  310 CMR 16.05(3)(e)(5) and (6).  Speculative accumulation is presumed to occur if solid waste is stored for more than 90 days.  310 CMR 16.05(3)(d)5.  The speculative accumulation requirement applies to all facilities that store recyclable material, not just facilities that are strictly recycling operations.  Regan Testimony, Tape 3 (October 24, 2006).  Material that is speculatively accumulated is deemed to be a solid waste.  310 CMR 16.02 (“Speculative Accumulation”).  Here, Roofblok admitted that piles of the substandard material would remain for at least a year, and longer on some occasions, as in the case of the pile that was allowed to remain at the site even after Roofblok moved and opened a new facility.  Further, there’s no evidence in the record that the operation meets the location criteria under 310 CMR 16.05(3)(e)(1).
 
The location where Roofblok generated and stored the solid waste meets the definition of “facility.” “Facility” means “an established site or works, and other appurtenances thereto, which is, has been or will be used for the handling storage, transfer, processing, treatment or disposal of solid waste including all land, structures and improvements which are directly related to solid waste activities.”  310 CMR 19.006; 310 CMR 16.02 (same definition).  

Roofblok’s argument that it has unsuccessfully attempted to obtain documentation from the company that removed the solid waste is not persuasive.  The record discloses that Roofblok requested documentation from the company on one occasion but that the company refused to provide documentation to Roofblok because the company had “not seen any money [Roofblok] owe[d] [the company] in quite some time.  Please forward a schedule of payment and when I can expect to receive fund.”  Keating PFT, Ex. 5.  Roofblok could have subpoenaed the documents in the course of the administrative proceedings.  Roofblok’s arguments that it does not have the legal authority to obtain the documentation and MassDEP has authority to obtain the documentation through other means are raised here for the first time and thus they will not be considered.  310 CMR 1.01(14)(d); Matter of National Waste Management, Inc., DEP Docket No. 2001-109, Final Decision on Motion for Reconsideration (December 16, 2002).

In sum, the record demonstrates beyond a preponderance of the evidence that MassDEP had sufficient cause to believe Roofblok was acting in noncompliance with 310 CMR 19.000, 310 CMR 16.00, and G.L. c. 111 § 150A.  Documentation of how and where the solid waste was disposed is directly relevant to compliance with 310 CMR 19.000, 310 CMR 16.00, and G.L. 
c. 111 § 150A and the protection of the public health, safety, or the environment.  Thus, issuance of the order in paragraph 35 to provide the subject documentation is supported by the record and the Department’s regulatory authority.  The issue is not moot merely because the solid waste was purportedly removed from Roofblok’s facility; the issue of how that waste was disposed of remains outstanding.  

   For all of the above reasons, Roofblok’s Motion for Reconsideration is denied pursuant to 310 CMR 1.01(14)(d).  Roofblok shall comply with the terms of paragraph 35 of the UAO within 30 days of the issuance of this decision.  See FD, p. 16.

NOTICE OF FINAL DECISION ON RECONSIDERATION


A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Laurie Burt  

Commissioner 

�As the Final Decision stated, however, “some prior decisions are not clear or consistent regarding the level of proof that is necessary to show the Department considered the factors.”  FD, p. 7.  The Final Decision therefore clarified the law in this area.  See Arthurs v. Board of Registration in Medicine, 383 Mass. 299, 418 N.E.2d 1236 (1981) (agency may proceed through adjudication in a particular case to fill in the details or clear up an ambiguity of an existing statute or policy); see also 38 Alexander J. Cella, et al., Mass. Prac., Administrative Law and Practice, § 424 (2009) (same).





� Conclusory statements are generally not regarded as competent evidence for a party to meet its burden of going forward.  See e.g. Kourouvacilis v. General Motors Corp., 410 Mass. 706, 715, 575 N.E.2d 734, 740 (1991)(conclusory assertions are not competent evidence to meet burden of going forward for party moving for summary judgment);  Madsen v. Erwin, 395 Mass. 715, 721, 481 N.E.2d 1160, 1164 (1985) (conclusory statements are insufficient to meet the burden of going forward to defeat a well pled motion for summary judgment).


� This is the minimal type of evidence that the Final Decision states may satisfy the Department’s prima facie case: “The Department may decide to forego issuance of such notice and instead articulate facts and circumstances discovered during the course of its investigation to make a prima facie case that it considered a respondent’s general financial condition.  Such facts and circumstance may include, without limitation, general information relating to: (1) business performance, (2) prior dealings and enforcement experience with MassDEP to the extent they are probative of financial condition, (3) history of compliance and ability to pay, (4) assets and liabilities, (5) bankruptcy filings, or lack thereof, (6) employment status (in the case of an individual), and (7) any other evidence of a respondent’s general financial condition.”  FD, p. 14.  The Final Decision was clear that the burden of  going forward is minimal:  “Although a respondent’s financial condition is a required statutory consideration, evidence concerning a respondent’s general financial status is not likely to be readily or publicly available.  It is thus worth emphasizing that the prima facie threshold for the Department must necessarily be minimal, but more than conclusory.”  FD, p. 13 (emphasis added).


� The Final Decision indicated that this type of information may be pertinent to the Department’s burden of going forward with its prima facie case: “Given the required prima facie case and the potential dearth of reasonably available financial information, the Department may elect to notify respondents to whom a PAN may be issued that consideration of financial condition is a penalty assessment factor, allowing respondents a reasonable opportunity to provide financial information. Issuance of such notice and the recipient’s response, or lack of a response, is relevant to the Department’s prima facie case.”  FD, p. 13 (footnotes omitted) (citing Fitchburg Gas and Electric Light Company v. Department of Telecommunications and Energy, 440 Mass. 625, 633, 801 N.E.2d 220 (2004)(agency may draw inferences from facts); 38 Alexander J. Cella, et al., Administrative Law and Practice, § 284 (2009) (“Massachusetts law has also recognized what may properly be called presumptions of fact.  A presumption of fact is an inference arising from the commonly accepted experience of mankind. It involves a process of logic and reason based upon an acceptance of human experience.  Presumptions of fact have no artificial compelling legal force. They are permissive inferences.  They are inferences which warrant, but do not require a finding that a certain fact may be presumed to exist because a certain basic fact, or a certain group of basic facts, has been established in evidence.”  (footnote citations omitted)).  In Maginnis it could be reasonably inferred from the respondent’s failure to provide any financial information that the respondent’s financial condition would not warrant a downward adjustment.  





� See TSCA Appeal No. 93-2, 5 E.A.D. 529, 538 (EAB, Oct. 20, 1994).    





� G.L. c. 21A § 16 provides: “In determining the amount of each civil administrative penalty, the department shall include, but not be limited to, the following in its considerations: . . . the financial condition of the person being assessed the civil administrative penalty . . .”  In New Waterbury, the statute, 15 U.S.C. § 2615(a)(2)(B), provides in pertinent part that in  determining the amount of the civil penalty, the “Administrator shall take into account the nature, circumstances, extent and gravity of the violation or violations, and with respect to the violator, ability to pay, effect on ability to continue to do business, and history of prior such violations, the degree of culpability, and such other matters as justice may require.”   5 E.A.D. at 538; 15 U.S.C. § 2615(a)(2)(B).  The Department argues that the MassDEP Guidelines for Calculating Civil Penalties (“the Penalty Guidelines”) construe ability to pay and ability to continue in business as a “single factor” unlike the TSCA, and thus the statutes are not sufficiently comparable.  This argument does not present a significant distinction and, in any event, the EPA has “construed [ability to pay and continue in business] as a single factor that must be considered in assessing a penalty.”  New Waterbury, E.A.D. at 530 n. 1.  





� See also In the Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 n. 7 (July 6, 2004)(also citing New Waterbury as instructive).


� See generally 38 Alexander J. Cella, et al., Mass. Prac., Administrative Law and Practice, § 422 (2009) (“Generally speaking, a state administrative agency should adhere to the doctrine of stare decisis wherever possible in its administrative adjudications.  Yet, slavish devotion to earlier adjudicatory precedent ought never to be permitted to interfere with an agency making different adjudicatory decisions and departing from adjudicatory precedent when the discharge of its statutorily established mandate, or the protection and promotion of the public interest, generally requires such action.”); Massachusetts Electric Company v. Department of Public Utilities, 383 Mass. 675, 679-80, 421 N.E.2d 449, 452 (1981) (the choice between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of agency). 


� The Department’s Motion for Reconsideration does not employ rules of construction and interpretation to offer an alternative interpretation of the Act or the Penalty Regulations; instead it relies solely on the Penalty Guidelines, without addressing whether those guidelines are consistent with the Act and the Penalty Regulations.


� See 310 CMR 5.35 (notice of claim must at least sufficiently “den[y] the occurrence of the act(s) or omission(s) alleged by the Department in the Penalty Assessment Notice . . . [or] assert[] that the money amount of the proposed Penalty is excessive.”); 310 CMR 5.36(2) (“The Department shall not be required to prove the occurrence of the act(s) or omission(s) alleged by the Department in the Penalty Assessment Notice and not denied in the statement filed pursuant to 310 CMR 5.35 . . . .”). 





� The cases relied upon by the Department to argue against retroactive application are inapposite because they arise in the context of retroactively applying a clearly new policy where the prior policy was consistent with the applicable statute.  Here, in contrast, the Final Decision provided clarity to inconsistent and unclear interpretations where the Penalty Guidelines did not address the Department’s obligatory burden of going forward under G.L. c. 21A § 16 or, alternatively, the guidance was otherwise inconsistent with that statute.  See e.g. Biogen IDEC MA, Inc. v. Treasurer and Receiver General, 454 Mass. 174, 908 N.E.2d 740 (2009)(prior regulatory policy interpretation that ambiguous statutory exemption of “outstanding credit balances” exempted uncashed checks was consistent with the applicable statute, and new policy interpretation and newly enacted amended regulations did not exempt uncashed checks); Commissioner of Revenue v. Baybank Middlesex, 421 Mass. 736, 741-42, 659 N.E.2d 1186, 1189 (1996)(“The commissioner simply attempted to change course and assess a large number of banks back taxes and interest without prior warning.”; “In reversing the department’s position on the deductibility of tax exempt bond premiums, the commissioner changed policy . . .”); compare Town of Brookline v. Commissioner of Department of Environmental Quality and Engineering, 387 Mass. 372, 379-80, 439 N.E.2d 792, 799-800 (1982) (retroactive formulation of new policy in adjudicatory proceeding regarding an acceptable level of NO2 for the project at issue was not improper).  The Final Decision is not inconsistent with In the Matter of Blackinton Common LLC,  DEP Docket Nos. 2007-115 and 2007-147, Recommended Final Decision (September 25, 2009) Final Decision (January 27, 2010), because the pertinent issue in that case involved application of a clear pre-existing policy statement that addressed the matter at issue and comported with the applicable statute.





� See supra. n. 3.


� This argument was not raised in response to the Order to Show cause regarding whether the RFD should be adopted, rejected, or modified.


� See also Matter of William T. Matt, DEP Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27 (October 7, 1998) reconsideration denied, 1998 MA ENV LEXIS 935 (November 23, 1998) (G.L. c. 111 § 150A “governs refuse treatment, refuse disposal facilities and the assignment of sites for them, and . . . grants the Department, as well as local boards of health, authority to ‘approve and oversee the maintenance and operation of refuse treatment and disposal facilities,’ Board of Health of Wrentham v. Hagopian, 37 Mass. App. Ct. 174, 638 N.2.2d 48, 50 (1994) --enforcement authority, in other words.”); Matter of Deloury, DEP Docket No. 94-050, Final Decision (December 30, 1994) (“The requirement that solid waste facilities must be permitted by the Department is found at paragraphs ten and eleven of G.L. c. 111 150A.”); Goldberg v. Bd. of Health, 444 Mass. 627, 629-39 (2005) (citing TBI, inc. v. Board of Health of N. Andover, 431 Mass. 9, 11-12, 725 N.E.2d 188 (2000) (under G.L. c. 111 § 150A and 150A1/2 the Department determines whether the site satisfies the site suitability criteria, which are related to water supply, air quality, traffic congestion, wildlife populations and agriculture, existence of a nuisance, or a concentration of facilities in one municipality, among other criteria).
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