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COMMONWEALTH OF MASSACHUSETTS 7
MIDDLESEX, ss. SUPERIOR COURT
CIVIL ACTION
NO. 1301602
TOWN OF MAYNARD
¥4

THE MASSACHUSETTS CIVIL SERVICE COMMISSION & another!

MEMORANDUM OF DECISION AND ORDER ON CROSS MOTIONS
FOR JUDGMENT ONTHE PLEADINGS

INTRODUCTION

The Plaintiff, Town of Maynard {“Town™), filed this action seeking judicial review of a decision of the
Massachuselis Civil Service Commission {the “Commission”) modifying discipling imposed by the Town an
defendant Tony Rego (“Rego™), a police officer employed by the Town. The Town argues that the Commission
exceeded its statutory authority wheu it reduced the penalty from termination of employment to a Jengthy suspension.
The Toven and Rego have filed motions for for judgment on the pleadings pursuant to G, L. ¢ 30A, §14.% Yorthe
reasots sof forth below, the Town’s motion for judgment on the pleadings is ALLOWED and Rego’s mation is
DENIEL.

ADMINISTRATIVE RECORD

The Maynard Police Depariment (“the Department™) hired Rego as a patrolman on November 2, 2005.
Because the Town did not have full-time dispatehers, all patrol officers were required to work up to two hours on
“dispateh duty” during their shifts. Exterior security cameras, including twe point, tilt and zoom (PTZ) cameras,
were located in the front and back of the police station. [mages fromt ihose cameras were ansmitted to monitors in
the dispatch area, the technical office, the Lieatenant’s office and the office of James Corcoran, the Town's Chief of

Police (“Corcoran” or the “Chief”). So-called joysticks in each of these locations controlled the movement of the

cameras. The positioning of the cameras could be observed in real time on the monitors in each of the four locations.

)"I'"any Rego

: The Town's motion to stiike materials atached as “Exhibil *A'™ 10 Rego's Motion for Judgment on the Pleadings is
allowed (or the rensons stated i the motion



In August 2010, while Rego was working I dispateh, he ohiserved one of the PTZ, cameras moving on ¢
video monitor in the digpateh avea. The joystick located in the dispateh area was not controdling the movements
observed by Rego, leading him (o conclude that the camera was being controlizd from s different location. Rego
stated that he observed the camera zoom in on a a female’s butiocks and concluded-that Corcoran was manipilating
the camera via the joyatick in his office.

In Movember 2010, Rego stated that, while on dury in the dispatch avea, he observed a PTZ camers 2o0m in
on the breasts of 2 civilian employee. Rego again concluded that Corcoran was controlling the camera. Rego
recorded the mage displayed on the dispatch monitor with his iPhone. Rego showed the image o bls iPhone to his
friends, family, and the Town Manages,

i Decersber 2010, Lieutenant James Dawson (“Dawson™) seni a Department wide e-naif that stated: “Por
Chief Coroosan no one s ove {5ic] or change the location of the froml and rear pan, (i zoom (PTZ) cameras from
fhe controls at dispateh.” Rego stated that he not believe that this e-maif was a direct ovder. Rego observed Sergeant
Thomas Neufell (Neufell™) move the PTZ cameras afler the s-mall was sent. Rego then moved the cameras on
thirteen separale ogoasions.

In Febraary 2011, after he observed movement of the P17 camerss in violation of his order, Corcoran
arderad an investigation, vestigators (Licutenant Dawson and Inspector Fhilp Craven) determined that Rego had
moved the cameras, and the Department placed lifm on paid administrative leave as of February 25, 2011, Rego met
with investigators on March 22, 2011, and, in the presence of his atorney, Rego udmiited that he had moved the
carneras after reeeiving the December 2010 o-mail and that he had recorded the finage from the monitr in the
dispatch area in Novermber of 2010 on his iPhone and showed i to family snd friends,

The investigators determined that Rego had violated several of the Department’s Rules & Regulations,” as

* The mvestigators found that Rego violated the folfowing rales and regutations: (1) Ruke 7.0: Orders, by
moving the comera thitteen times after being ordered not to do so; (2) Rule 7.01: Insubordination, by becoming
hostite and combative when e was first informed on Febraary 24, 2017, that he was & subject of the investigation
and “Tmaking] unfounded and false. accusations that the Chief was inappropriately recording females” 1o the Town
Adminisrator; (3) Rule 6.9 Truthfuiness, by falsely tefling the Town Administrator that the female who had been
recorded was upset about the recording; {4) Rue 6.7; Dissemination of Official Information, by recording the PTZ
camera footage on his phone and showing #t to individuals ouiside of the Departmsent; (3) Rule 6,13 Use of
Department Records, Reports and Commuications, by showing the Town Administrator the video withow first
notifving Corcoran s Department Chiefl and (6) Rule 6, 14: Dealing with Local Officials, by upproaching the Town
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well as Swandard Operating Proceduras and & geneval order prohibiting unawthorized distribution of information
regarding the Departroent’s business. A disciphinary hearing was held on May 11, 2011 On June 27, 2011, the
Board of Seloctmen (Board™) voted eaardmously to terminate Rego’s employiment. [n support of their decigion, the
Board cited the violations found in the 2011 investigation and Rego’s prioy dissiplinary record, which included
private raprivands in Apedl of 2008 and July of 2008, On both cccasions, the Town had suspended Rego, but afier
Rege served both suspensions, Rego and the Town sgreed that the suspensions would be semoved from Rego’s {ile
and replacesd with letters of reprimand in exchange for Rego®s agreement to withdraw pending appeals to the
Commission® Per the agreement, Rego did not veceive back pay although he had already served the suspensions.

The investigaters found that two other police officers, Sergeant Nenfell and Sergeant Michael Noble had
alen moved the cameris after the order jssued, These employees had no prioy disciplinary record and received letters
of reprimand,

THE COMMISSION'S DECISION

Rego filed an appeal with the Clvil Service Commission on Jope 28, 2011 Afler a hearing on December 3,
2011, the Commission concluded that the diseiplinary action against Rego was warraiied, but # majoriyy voted
isodify Rego's termination “to a suspension beginning June 78, 2011 and ending April 30, 26137 Two

commissioners dissened.

Adninistrator withowt notifying Corcoran “and making groundless accusations™ against Corcoran.

* In April 2008, the Departinent had suspended Rego for three days for failing to follow standard operating
procedures while investizating 2 report for underage drinking. In July 2009, the Departiment suspended Rego Tor five
days after lie was found i have conducted private business while on duty, including entering a private residence
without & warrant and failing to inform his supervisor of his setions while on duty.

* Two comunissionérs dissented as follows:

Mr, Rego disobeyed a lawful and unambiguous order of the Palice Cluef not to move certain security
cameras. Fe then viclated Departiment rules by recording the video on his own recording device and
showing the video to friends and [amily members. Most disturbingly, it is clear to us that Mr. Rego™s
purpose in doing so was to make false, unfounded allegaifons that the Police Chiet was engaging in sexua)
harassment of a privaie citizen. Mr, Rego then, at best, fudged the truth by making aliegations thal a female
erployee was disturbed by a recording of her fa the Police Departiment that Mr. Rego ties to the Police
Cliiof, 1n faey, the emploves bad no such converns.

Togeiher, these events paint the picture of a pulice officer frying to undemuine the authority of the Police
Chief by discbeying his orders and spreading false, unsubstantiated allegations against ki, These actions,
coupled with his prior discipline, more than justify Mr. Rego's termination,
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With one exception, the Commission found that there was just cause (o disvipline Rego Tor viclating the
applisable rules, regulations and procedures. First, there was just causs Tor disciplining Rego for moving the
cameras thirteen thnes after the order issued. Second, there was jusi cause to discipline Rego for sharing the image
from the monitor with Tamily and friends. The Commission rajected Rago™s testhnony that his puepose s showing
the vecordad images 1o his famtly and fiends was to obtain thelr opinions, finding it “more likely that [his purpose
was] 1o suggest to Tamily and friends there was wrong-doing ot the Department und to embarrass the Departinent.”
Record (@ 658, Third , there was just cause for diseiplining Rego for showing the mage he recorded from the
monitor to the Town Administrator and “ajleging that the Chief was the person moving the PTZ comern to view her
i a0 appropriate manner” where there was no prooel tiat the Chiefwas the person who manipulated the camera and
the Hearlng Officer's review of the recorded image revealed “nothing untoward.” (Record at 69). Finally, thete was
just cause to discipline Rego for being notruthful when he reported (o the Town administrator that the civilia
employee was “bothered” by teports that the I'TZ cameras were focosed on her.

The sole basis on which Commission found that the Town did not have just cause to discipline Rego
fvelved the finding that Rego was insubordinate i the course of the investigation in connection with *a loud verbal
altercation™ during which Rego iitially vefused to ohey order 10 be seated. The Commission found;

“While Officer Rege was frusirsted ot the limited ime he was given to prepare,

that did not entitie him to engage in a Joud argument with investigaters and

disobey their orders.”
Record st 660. Nonstheless, the Commission stated that L1, Dawson “notived” that Otficer Rego was asserting his
Weingarien rights” and, although the Commission has no authorlty in that regard, Lt, Dawson shonld have
acknowledged (he vights asserted by Officer Rego immediately and ¢nded the interview. (d. Record at 660

{emphasis added). On (hat basis alone, the Conmnission found that there was fnsufficient cause fo discipline Offteer

S lNLRE v Weingarten, Ine., 420 U5, 251, 256-260 (1975), the United States Supreme Court
alfirined the olding of the National Labor Relations Board (NLRB) that the denial by an employer of “an
smployes's request that her union representative be present at an investigatory interviow which the employes
reasonubly belicved might result in disciplinary action constinted an unfalr Jabor practice” eader the National Labor
Relations Act (NLRAY, 20 U5.C. §§ 151 et seq. (1970). The Massachusetts Labor Relations Commission has
adopied the Weingarten rule. See Massaclusetts Correction Officers Federated Union v. Labor Relations
Commission, 414 Mass, 191, 193 (1997},




Rego for insubordination.

The Commission alse addressed the issue of comparative discipline. The Commpission acknowledged that
“there is Himited evidence of other discipling in anslogous matters” with which to compare Rego's termination.”
Record at 662. It noted thut Neufel had received a reprimand for moving the PTZ camera, but was not disciplined
for sending a copy of the December 2010 e-mail 10 the Town Administrator, but also acknowiledged that Neufelt dd
ot have sny previous discipline. Record at 662,

APPLICABLE LAW

{. Standard of Review

A, Review by the Commission

Cienernl Laws ¢, 31, § 2{b }, requires the Comnission to determine, on the basis of the evidenee before it,
whether the appeinting sutherity susiained it burden of proving, by o preponderance of the evidence, thit there was
reasonable justifieation for the action faken by the appointing authority. Brackest v. Civil Service Comm'n, 447
Mass. 233, 241 {2006) See Massachusers Ass'n of Minovity Law Enforcement (fffcers v, Abban, 434 Masgs, 256,
260 (2001, Cambridge v. Civil Serv. Compe'n, 43 Mass. App CL 300, 303 (1997). Reasonable justification in this
context means “done wpon adequate reasons sulliciently supported by credible evidence, when weighed by an
anprejudiced mind, guided by common sense wid by correct rules of law.™ Brackas, supra, quoting from Sefectmen
of Wakefield v. Judge of First Dist, Court of . Middlesex, 262 Mass, 477, 482 (1528},

The concept of “just cause,” as that ferm is nsed 10 the disciplinary sections of G.L. ¢. 31, has been defined as

“substanitial missonduct which adversely affects the public interest by impalring the efficiency of the public service.”

! The majority described the longest diseipling {other than retiremein or resignation) imposed on any police
officer 23 1 v (5) day suspension, that inchaded the reguirement of a psychiatric evaluation and atiendance at anger
management. That discipiine was imposed on an officer whe was observed yelling and screaming at mdividuals after
ite responded to a domestic disturbance, While it s appropriate for the Comumission to compare the severity of
discipling imposed on officers who are similarly sitvated to promote principies of uniformity and the equitable
reatment, see Police Comnt'y of Boston v. Civil Serv. Cosen'n, 79 Mass.App.Ct. 594, 600 (1596), different treatment
of indivituals who are not similarly situated is not a lawlul baais for the Comuission to madify a penalty imposad by
the appeinting suthority with reasonable justification. Absent disparate treatment of similarly situated individuals,
the fact that no other officer had been terminated in recent memery is irrelevant. The officer in question was
disciplined for a single episode of verbal misconduct while responding to & call. Rego engaged in a deliberate and
prolonged effort to undermine the Chiel's authority during which he vielated multipie rules and regulations and was
nsuboniinate o officers charged with investigating bis misconduct,
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FPollze Dept. of Boston v. Colling, 48 Mass. App. O 408,411 (2600}, quoting from Police Commr. of Basron v, Civil
Serv. Commmn,, 39 Mass. App.CL 594, 599 {1996). In its review, the Commission i to find the fucts afresh, and in
doing s, the Commission Is not Hinited w examining the evidence that was before the appointing authority.
Leominster v. Stration, 3§ Mass.App.Ct. 726, 727 (2005}, *The Commission's task, however, is not to be
accomptished on a wholly blank slate.” Falmouth v, Civif Serv, Commn,, 447 Mass, 814, 823, 857 (2006). The
Jedpment whether particular behavior on the part of an emplayee impairs the efficiency of the governmental unit that
eimploys bim is one that is assigned by faw o the appointing authority. “It s not within the anthiority of the
comnmsission ... 1o substitute its judgment abowt a valid exercise of discretion based on merit or pelicy considerations
by an appointing authority.” Police Dept. of Boston v. Coliing, supra at 412, quoting from Camdbridge v. Civil Sery.
Conmms., 43 Mass. App. U 300, 304 (1997),

The issue for the Commission is “not whethor it would have acted 25 the appointing authority had acted, b
whether, on the facts as found by the commission, there was reasonable justification for the action laken by the
appointing auihority in the circamstances found to have existed when the appointing authority made its decision.”
Waisrtown v. Arrig, 16 Mass, App. CL 231, 334 (1983). In deternyning when personnel aclion of appointing
authority is not reasonably justified, and shouid be reversed or modified by the Commission, # is the role of the
Commission to protect the system in light of its frdamental pirpeses, which are “i guard against political
considerations, favoritism, and biag in governmental employment decisions ..., and to protect efficlent public
employess from political control.” Cambridge v. Civil Serv. Commn., 43 Mass, App. Ct. at 304, Where these
vousiderations are not present, i is not the fanction of the Commission to substitute His judpment for that of the
appoining awthority. Jd,

The Commtssion's rofe, while impostant, is relatively narrow it scope: reviewing the legitimacy and
reasonableness of the appointing suthority's actions. See Falmouth, supra, at 824-826. The judgment whether
particular behavior on the part of an employee impairs the efficiency of thie governmental unit that employs him is one
ihat is assigned by law to (he appointing autbority. The “power accorded the comynission to modify penaities must
aot be confused with the power to impose penallies ab britio, which is 2 power accorded the appointing authority.”

Pofice Comm's of Boston v, Civil Sery. Commn, supra, 39 Mass. App.Ct at 600, Unless the Commission's findings of
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fact differ cignificantly from thoge reported by the fown or nterpret the relevant law in a substantially ditferent way,
the absence of political considerations, favoritism, or biss would warrant essentially the some penalty, The
Commission is not free to modify the penalty Imposed by the ewn on the basis of essentially shdlar fact finding
without #n adequate explanation. fd [n other words, "{ujnless the comsussion's findings of fuor differ significantly
from those reported by the town or interpret the relevant lew in o substantiaily different seay, the absence of political
considerations, Favoritism, or bias would warrant essentially the same pemalty.” Folmowth v. Civil Serv, Conmm |, 447
Mass. at 824,

B. dudicial Review of Comimission’s Decision

in reviewing a Civil Service Comunisston decision pursuam to G, L, ¢. 304, the Cowrt Is confined 1o the
adniinistrative record unless there mre alisgations of procedural bregularities. . L, ¢ 30A, § 14(5). The court “may
set aside or modify the commisgion™s decision If [it] concludels] that the substantial vighis of any party may have been
prejudiced by a decision that is based on o error of law, unsupporied by substantial evidence, oe otherwise not in
gecordance with the law.”® Police Dept, of Boston v. Kavaleski, 463 Mass. 680, 689 (2012). “[Thhe agency’s
gonclusion need not be based upon the “clear weight' ofthe evidence or vven a preponderance of the evidence, but
rather onty upon reasonable evidence, that i, *such evidence as 4 reasomable wind might accept as adequaie to
support a conclusion.” Gupia v. Deputy Dir, of Div. Of Epployment & Training, 62 Mass, App. Ct. 579, 582 (2004).
in making this determination, e court must examiie the record I its entirety and must account for anything that
detracts from the weight of the evidence that supports the adiministrotive decision. Cobble v. Commissioner of Dept.
of Soc Serva., 430 Mass, 385, 380 (1999},

Whete, as here, the Town is appeading from the Commission’s decision, the Town “bears the burden of
establishing that the decision is invalid.™ Sve Kavaleski, 463 Mass. at 689; Brackett v. Civil Service Comm’'n, 447
Mass. 233, 242 €2006), The burden is a heavy one as this court s required to “give due weight 1o the experience,
iechnical competence, and specialized kuowledge of the agency, as well as the discretjonary autherity conferred on #t7
by statute. (. L. e, 30A, § 14(7% See also Kavaleski, 463 Mass, at 689, The court may not substitue its own
Judgment for that of the Commission nor iy the court disturb the Commission’s findings of fact. Guarmo v.

Drpeior of Div. of Emploveent Sec., 393 Mass. 89, 92 (1984), The court’s wle fanction, "is 1o determine whether
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the {Commission] apphied correét tegal principles m reaching its devigion.” See id,

DISCUSSION

Ag sef forth above, with one exception, a majerity of the Commission found | affer a full hearing, that the
Town had just cavse to diseipline Rego. The majority found that there was not just cause 1o discipling Rego for
insubordination because Rego was waving a t:eu‘;i on which his Welngarten rights were stated and Dawsan should
have terminated the nterview. The record reflects thae, upon receiving notification fhat a hearing would be held,
Rego 1) went 1o the arca of the station in which Dawson's office wes located; 2) confronted Dawson in a corridor in &
loud and argumentative manner; 33 comtinued to harangue Dawson as Dawson walked to the meeting room; 4)
disobeved orders 1o be quiet and sit down so that Dawson ceuld formally advise bim of the investigation snd his
vights; and was disragpectfol 1o nspectoy Craven, Tr. 134-138, Further, Dawson terminated the interview when Rego
said he wished 1© sxercise his Weingarien vights.

The majority's finding is insupportable. Rule 7.01, “Tasubordination,” provides:

Officers shall mot be msubordinate. Insubordination includes:

a) any failure or deliberute refisal to obay a lawful order . . .,

b it shall alse include any disrespectfisl, mutinous, insolent ov abusive language or action toward 2 superior

whether i or out of the presence of the superior. Record at 424,
Alier expressly finding that Rego engaged in a lond argument with Dawson and disobeyed orders.” the majority
yecognized that “it had ne authority in this regard,” but nonethless concluded that bugause Rego was waving bis
Weingarten card in the alr white being insubordinate, Dawson “should have terminated the interview™ and thers was
Rrotjust cause to diseipline Rego for insubordination. Record at 424, The Commission ignores the fast that Rego
hitnselt was preventing Dawson fror formally advising Rego of the nature of the investigation and of his rights.
Recordat 411,

The Commission exceeded its authority when it modified the pienalty imposed by the Town. Itmade no

findings suggesting that potitical considerations or bias played a role in the Town’s decision, Although the majority

¥ The commission could not have found othervise an this record. Rego testified that Dawson was agimted,
that they were speaking over one another, that e was telling Dawson that it was unfair to just give him five minuies
totics, that he dide’t agree with Officer Craven dofng the investigation because Dawson had been assigned 1o
investigate him {o the past, that it wasn't fair Torone wnion brother (Craven) to do this to another union brother and
that he later apologized to Dawson because *we both had a heated exvhange.” He acknowledged that when Dawson
told hin o sit down, he did not sit down, b stated, “Uov adl set.” Tro 212-215
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reforred to the fact that Neufell received a veprimand bevwuse he had also moved the camsers and was not diseiplined
for sending the December 10 e-mail 1o the Town Adininisuwator, he and Rego were not similaly situated gither in
terms of the number and serfousness of the disciplinary violations™ or in diseiplinary history, Rego had two prior
seprimands; Neufeli had nose.

Dremonsirating a complere lack of recogisition that the power w impose penalties ad initie belongs o the
Town, the Commission modified the discipline imposed on Rego from termination of his employrment to a twenty-twa
raonth suspension whicl: it desuribed as “an adequate disciplinary pericd to address his violztions in the absence of
analogous sonduct and discipline.” Record o1 663, 1 appears not 10 have ocenrred to the Commission that, ag a
matter of commaon sense, I misconduer is sufficiently serious to warrant the suspension of a police officer In a sinall
police department for close (0 two vears, ipso facto, it is sufficiently serious to warrant termination.

The extent to which the Commission has ignoved the Hmit on ity authority and usurped the powers assigned
by law to the appointing authority is graphically iHusirated by its attempt to offer guidance 10 Rego and its threat of o
more serious sanction should he vequire discipling in the fuure:

“The Commigsion earnestly hopes that Officer Rego has duly reconsidered his violations of the Rales and

Regulations and 8OPs [Standard Operating Procedures]. that he understands further violafions wili not be

wlerated and should he continue to violate Rales and Regulations and SOPs, e does so at his own perit”

Record ai 664,

? Rego moved the camera thirteen times to monitor his vehicle affer he teft the dispatch area multiple times
{creating a potential delay in response tme) to use a remote starter so that his vehicle would be warin when his shift
ended. He showed (e image 1o the Town Administrator, family members and friends, atleged without proof that the
Chief had manipulated the camera and falsely stated that the female employec was upsed in an effort to emburrass the
Chief and undermine his anthority. As described in the dissent, Rego was engaged in a campalgn o underming the
Clief's authorttyby disebeying his orders and spreading false, nnsubstantiated allegations against him.™ Neudetl
moved the camera 10 chack registration plates thal ke could aot read because of ghare and sent ap e«mail to the Town
administrator because he though the order jeopardized safety,
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CONCLUSION AND DRDER

For the veasons stated herein, [ find that the Commission exceeded it authority when i reduced the ponalty
oposed on Rego from termination of bis employment 1o a twenty-two month suspension, Judgment shall issue in
favor of the Town of Maynard. The Chil Service Cormission is ordersd (o reinstate the sction of the Town of

Maynard erminating the employmeni of Officer Tony Rego.
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Diane M. Kottrayer
Justice of the Superior Court

DATED: Aprit %, 2014
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