LSP Board Program Update


Regulation Amendments Take Effect on April 8

On April 8, 2005, a series of amendments to the Board’s regulations (309 CMR) were published in the Massachusetts Register and took effect.  These amendments do the following:

1. Reduce the minimum length of Board-approved courses and conference workshops to one hour.
2. Allow LSPs to take a course again after passage of one full renewal period; and

3. Require in a new § 7.15 that, henceforth, those LSPs whose licenses are revoked or suspended for 90 days or more must notify their current clients in writing that their licenses have been revoked or suspended.
These changes are described in more detail below.

1.  Amendments to Continuing Education Requirements – Minimum Course Length

The Board has amended 309 CMR 3.09(5) to reduce the minimum length of all approved courses to one contiguous hour of instruction.  Previously, DEP Courses could be as short as two contiguous hours of instruction, and other courses had to provide a minimum of four contiguous hours of instruction.  

This change now allows LSPs to earn continuing education credit by attending short educational presentations at workshops and occasions such as monthly LSP Association meetings.  Allowing Board-approved courses to be as short as one hour gives the Board flexibility to approve high quality but short educational offerings, whether taught by DEP staff or by others.

The new one-hour minimum also applies to Board-approved conference workshops.

2.  Amendment to Continuing Education Requirements – Repeating Courss

The Board has also added a provision at 309 CMR 3.09(2)(c) that allows an LSP to repeat a course and obtain credit for it again but not during the same three-year license renewal period or the following three-year license renewal period.  Repeating a course for credit would remain subject to the basic requirement at 309 CMR 3.09(2)(b) that every course an LSP takes for credit be “reasonably likely to enhance that LSP’s ability to render competent professional services.”  Application of this requirement should discourage an LSP from repeating a course just to pick up the credits when the course offers that LSP no knowledge, skills, or abilities that he or she does not already have.

(more)

3.  Amendment to Disciplinary Procedure – Notifying Clients

In new subsection 7.15 of 309 CMR, the Board has codified its existing policy of requiring that an LSP document that he or she has notified his or her current clients whenever that LSP’s license has been revoked or suspended for a period of 90 days or more as a result of a disciplinary action.  This documentation requirement also applies to LSPs whose licenses have been suspended during the pendency of an adjudicatory proceeding.  In practice, adjudicatory proceedings routinely run much longer than 90 days.

The rule defines “current clients” as “all clients for whom the LSP is serving as LSP-of-Record or is otherwise engaged to provide Professional Services on the date of the revocation or suspension order.”

The Board concluded that it is extremely important that it require documentation that such LSPs have notified their current clients that their licenses have been revoked or suspended.  When the Board revokes or suspends an LSP’s license, the LSP can no longer practice as an LSP or hold himself or herself out to be an LSP.  In light of the fact that the primary purpose of any licensing board is to protect the public, the Board has concluded that clients deserve to know the reason why the LSP can no longer continue working on their site.  In the absence of such a requirement, an LSP whose license has been revoked or suspended might transfer a job to another LSP in his or her firm without notifying the client of the underlying reason for the transfer.  In the Board’s view, such an incomplete explanation omits a fact necessary to make it, when considered as a whole, not materially misleading.  Informed by the full explanation, some clients may check further into the circumstances of the revocation or suspension and may decide that they would prefer to make the selection of another LSP themselves.

The documentation requirements spelled out in paragraph (2) of the new rule are designed to give the Board reasonable assurance that the LSP has actually taken the steps necessary to notify his or her current clients of the revocation or suspension of the LSP’s license.  The LSP is required to provide this notification to his or her clients within 14 days of receiving notice of the obligation to do so.  In addition, within the next 7 days, the LSP must submit a signed affidavit to the Board attesting that all of his or her current clients have been notified of the suspension or revocation.  The LSP must attach to the affidavit a copy of each of the notification letters sent and all return receipts or returned mail received.  The Massachusetts Supreme Judicial Court has imposed an identical documentation requirement on attorneys who have been disbarred or suspended from practicing.

In addition, paragraph (3) of this new section provides that an LSP who fails to notify his or her current clients shall be subject to any action allowed by law, including but not limited to the institution of a separate disciplinary proceeding and/or the assessment of an administrative penalty pursuant to 309 CMR 8.00.  It shall be considered to be a separate violation each time the LSP fails to notify one current client.  The maximum administrative penalty for each such violation is $1,000.  See 309 CMR 8.09.
